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TOPICAL INDEX TO SUBJECT MATTER 


ABATEMENT 
In a vendee’s suit for specific performance with 
abatement of purchase price for vendor's in- 
ability to convey part of the land, the court 
found the abatement would be unconscionable. 
Thereupon plaintiff offered to pay the full price 
reserving the right to appeal on the question 
of abatement. Held, plaintiff was entitled to spe- 
cific performance on those terms. Fidelity v. 
Rubino 
ABSENT PERSONS 
The finding of the death of a man missing in action, 
by the appropriate military officer, is presump- 
tive evidence of such death but is not evidence 
of the date of death. Lukens v. Camden. ...... 
The death of an absent person may be inferred or 
presumed before the expiration of 7 years where, 
in connection with other particular circum- 
stances, it appears that within that period he en- 
countered some special peril or came within 
range of some impending or imminent danger 
which might reasonably be expected to destroy 
life. Lukens v. Camden. 
ACT OF GOD 
One seeking to avoid liability on the ground the 
damage was an act of God, must establish not 
only that the vis major relied on was of unusual 
severity, but also that the damage resulted from 
this cause alone. Bachman vy. Lehigh 
ACTIONS 
Actions quasi in rem defined. Solomon v. Yudkin- 
Krell 
While under new rules a suit is commenced when 
the complaint is filed, under former practice 
Chancery preceeding in rem was not commenced 
until subpoena was in fact issued with bona fide 
attempt to serve it. Williams v. Evenstein 
A cause of action for Workmen’s Compensation is 
predicated upon an accident and not upon the 
injuries incident thereto. Granahan v. Celanese 


ADMINSTRATIVE DIRECTOR’S REPORTS 
Appellate Division 
Chancery Division 
County Courts 
District Courts 
Law Division 
Municipal Courts 
Supreme Court 

ADMINISTRATIVE LAW 
The power of the State Aviation Commission to issue 

licenses for operation of airports is quasi-judi- 
cial, and its hearings and findings or orders must 
therefore comply with the requirements of due 
process and of the pertinent statutes. Penn. R.R. 

A v. Aviation Commission 

ii In proceedings to forfeit property under R.S. 33:1-1 
(y) and 33:1-66(d) as being intended for use in 
the manufacture of illicit beverages, the burden 
of proof is upon the State to establish its case 
by a preponderance of the evidence. Schifano 
v. Hock 

A conveyance by the Alien Property Custodian of 
property taken by him under a Vesting Order, 
gives title to the purchaser and leaves the former 
owner only such remedy as is provided in the 
Trading with the Enemy Act. Gausebeck v. 
Pallante 

Prospective appointments to be valid must be made 
by an officer who, or by a body which, as then 
constituted, is empowered to fill the vacancy 
when it arises, and this power must be definite, 
not contingent or defeasible. Pashman  v. 
Friedbauer 

A city commissioner under a commission form of 
government has no power to make prospective 
appointments since his powers may at any time 
be changed by the Board of Commissioners. 
Pashman v. Friedbauer ..........--2+++eeeeeee 

In the absence of such matters as newly discovered 
evidence, fraud or inadvertence, it is beyond a 
commission’s power to reopen a case and change 
its order, where the order was made after full 
hearing and an earlier petition to reopen was 
denied after full hearing. Handlon v. Belleville 

While the Civil Service Commission may have in- 

3 herent power of reconsideration, the exercise of 

rs this power is conditioned upon the giving of rea- 

’ sonable notice and opportunity to be heard, and 
action taken must rest on reasonable grounds. 
Handlon v. Belleville .............-++--seeeeees 

Administrative agencies have inherent power, com- 
parable to that of the courts, to rehear and re- 
consider. Central v. Gough 

In general res judicata does not apply to licensing 
determinations by administrative agencies made 
without prior notice and hearing. Central v. 
Gough See 

In New Jersey courts distinguish “quasi judicial 
from “administrative” determinations of admin- 
istrative agencies, holding that res judicata ap- 
plies to the former but not to the latter. Central 
v. Gough 

A leave of absence granted a police officer does not 
constitute a severance of his rights and obliga- 
tions but is analogous to his daily off duty period. 
Ward v. Keenan . 

A police officer on leave of absence is subject to all 
rules and regulations of his department reason- 
ably applicable in the circumstances. Ward v. 
Keenan 
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The rule that review of an administrative determina- 
tion by procedure in lieu of prerogative writ is 
not available before the plaintiff has exhausted 
all his administrative remedies is not absolute; 
exceptions include cases in which the attack is 
on the jurisdiction of the statutory tribunal or 
where the charges asserted before it are palpably 
defective. Ward v. Keenan 

Public corporations in the field of government are 
separate entities and the sovereign creating them 
is not by law liable for their obligations. Turn- 
pike Authority v. Miller 

The doctrine of piercing the corporate veil to prevent 
fraud is not applicable to public corporations. 
Turnpike Authority v. Miller 


AERONAUTICAL LAW 
The power of the State Aviation Commission to 
issue licenses for operation of airports is quasi- 
judicial, and its hearings and findings or orders 

must therefore comply with the requirements of 

due process and of the pertinent statutes. Penn. 

R.R. v. Aviation Commission 


ADOPTION 
The provisions of R.S. 9:3-1 do not interfere with or 
prevent natural parents from voluntarily placing 

their child for adoption with some fit persons 

as adopting parents. In re Moffet 


ADULTERY 
A husband may properly watch his wife whom he 
suspects of adultery, in order to obtain proof of 
that fact, and such conduct does not constitute 
unclean hands, unless he contrived, invited, or 
encouraged her in the conduct complained of. 
Bingenheimer v. Bingenheimer 
The defense by a wife that her husband consented 
to or contrived her adultery applies only where 
his acts or conduct were such as to cause or tend 
to bring about the offense. Bingenheimer v. 
Bingenheimer 
AGENCY 
Where a principal repudiates an agent’s unauthoriz- 
ed act and the principal has suffered no preju- 
dice, it becomes the principal’s duty to restore 
the benefits it has received. Stewart v. Delanco 


ALCOHOLIC BEVERAGE CONTROL 
The local authority may grant a transfer on an exist- 
ing plenary retail license to a vacant lot, pro- 
vided the effectiveness of the license for such 
premises is restricted until such time as the pro- 
posed building is completed. Passarella v. At- 
lantic City, et als 
The duty to obey the law and rules and regulations 
is imposed upon the licensee and may not be 
evaded by a claim that any act was not known 
to the licensee or authority in charge. Gals- 
worthy, Inc. v. Hock . 
Suspension of wholesale license for 20 days for eight 
violations of rules concerning transportation and 
sales of beverages affirmed. Galsworthy, Inc. 
v. Hock 
In proceedings to forfeit property under R.S. 33:1- 
1(y) and 33:1-66(d) as being intended for use 
in the manufacture of illicit beverages, the bur- 
den of proof is upon the State to establish its 
case by a preponderance of the evidence. Schif- 
ano v. Hock 
In measuring the distance between premises covered 
by Plenary Retail Consumption licenses, there 
is no justification for measuring to a marked 
crosswalk when there is a nearer but unmarked 
crosswalk. Hopkins v. Municipal 
The discretion and power given by the legislature 
to the regulating authorities is not an unlimited 
discretion but rather a discretion to be exercised 
within the system of principles spelled out by 
the act. Bivona v. Hock . 
The authorities have no power to refuse a transfer 
of a license to premises across the street merely 
because the new location would be more attrac- 
tive and provide broader facilities thereby re- 
sulting in greater patronage and sales. Bivona 
v. Hock 
R.S. 33:1-12.23 sets up sufficient standards for the 
Director and is not discriminatory. Coral v. 
UNGU ca aon e dead accadanesanctetuntaveanannss 
The word “barroom” as used in RS. 33:1-12.23 
means that portion of the premises included 
within the four walls of the room in which a bar 
is located. Coral v. Hock 
The action of the municipal authorities in denying a 
transfer of a liquor license may not be judicially 
disturbed unless it is proven such action was an 
abuse of discretion. Biscamp v. Teaneck 
The issuance, renewal and transfer of liquor licenses 
rest in the sound discretion of the issuing 
authorities. Biscamp v. Teaneck 
A contract to sell liquor at less than the price fixed 
by the A.B.C. Commission and to secure his con- 
sent to such sale is not illegal since Regulation 
34 permits such sale when made with the Com- 
missioner’s written consent. Duff v. Trenton ... 


ALIENS 

The determination of the distributive shares of an 

estate of a New Jersey decedent is a matter for 

the state courts, and until the shares are deter- 

mined by our courts the Alien Property Custo- 

dian cannot vest in himself any specific portion 

or interests in the estate. In re Blau 
ALIMONY 

An allowance of alimony in a decree of divorce 

granted on a petition which contained no prayer 

therefor and without notice to a defendant of 

any application therefor, is unenforceable where 

the defendant did not contest the action, appear 

at the hearing, nor consent to the allowance. 

Rinker v. Rinker 
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190 


335 


{in award of support for infant children included in 
a divorce decree is valid and enforceable though 
the petition included no prayer therefor and no 
separate notice of application therefor was given 
to defendant. Rinker v. Rinker ................ 105 
A prayer for general relief does not include a prayer 
or application for alimony. Rinker v. Rinker ... 105 
A modification on appeal of an award of alimony or 
maintenance, is, in general, effective as of the 
date of the. decree appealed from. Johnson v. 
Johnson ......... iciwsld atarsmea ke ee eae a eee 
A wife entitled to accruals of alimony is a creditor 
who can maintain an action to set aside a fraud- 
_ulent conveyance. Kirchner v. Kirchner ...... 
A judgment for arrears in alimony may be entered 
for the sum demanded plus all accruals to the 
date of judgment. Kirchner v. Kirchner .......... 
Applications for revision of alimony orders will not 
be determined prospectively—they are decided 
on the financial circumstances existing at the 
_ time of the application. McDonald v. McDonald 439 
It is within the Court’s discretion to require posting 
of a bond as security for compliance with the 
terms of an alimony order. McDonald _v. 
THORRGAND «55. 66 5:.wsisoxsoncanaaxeo eee 
AMENDMENT 
An amendment will not, as a rule, be held to state a 
new cause of action, if the facts alleged show 
substantially the same wrong with respect to the 
same transaction, or if it is the same matter more 
fully or differently laid, or if the gist of the ac- 
tion remains the same—“gist” being the cause 
for which action lies. Russo v. Wright 
amendment changing the petition from a claim 
that the accident caused a cancer to a claim 
that it aggravated a preexisting cancer does not 
set up a new or different cause of action. Russo 
v. Wright 
Landlord’s affidavit in dispossess proceeding cannot 
be amended. Ohliger v. Chache ................ 
An application to amend must be definite and cate- 
gorical; preferably the proposed amendment 
should be in writing but at least it must be 
stated at length in open court. Grobart v. Society 138 
A statement or request asking in advance a general 
right to amend in the event of an adverse deci- 
sion, is inefficacious. Grobart v. Society ........ 
While amendments are liberally granted a litigant 
will not be permitted to plead and try his case 
on one theory and then advance another theory 
on appeal. Brown v. Brown .................... 
Where the proper defendant has been served, but 
was misnamed, the misnomer in the summons 
may be corrected by amendment, but wheré he 
has actually not been served or where it is 
doubtful whether he has been in fact served, 
the summons cannot be amended so as to bring 
him into court. Patrick v. Brago 
A misnomer of the defendant in the complaint may 
be corrected by amendment of the complaint. 
Pastaiele. W.. vag ooo oiseisiasdavdendocaauinaen 
Effect of amendment of complaint after running of 
statute of limitations to correct misnomer of de- 
fendant not decided. Patrick v. Brago .......... 
A claim petition duly filed may be amended after 
the time for filing a petition has expired, to in- 
clude an additional or other injury alleged to 
have resulted from the same accident. Grana- 
han v. Celanese 
Under Rule 3:60-2 the court has power to amend an 
order of dismissal entered as a result of “mis- 
take, inadvertence or excusable neglect” even 
after the time to appeal therefrom has expired. 
Hogan v. Hodge v. Travelers 
ANIMALS 
The owner of property may kill a dog to prevent the 
destruction of or damage to his property, if he 
has reasonable grounds to believe that such 
killing is necessary to prevent such destruction 
or damage. Bunn v. Shaw 
ANNULMENT 
The quality and kind of fraud required for an annul- 
ment of an unconsummated marriage is less than 
that required for a consummated marriage, and, 
in such case, any fraud which would render a 
contract voidable may be sufficient. Akrep v. 
PURO oo dias wins skin ca eatin nace? Ca 31 
Held, wife entitled to annulment of unconsummated 
marriage where husband procured a civil mar- 
riage on false promise to subsequently have a 
religious marriage. Akrep v. Akrep ............ 31 
The concealment by defendant of her prior marriage 
and divorce, even though her former husband is 
a negro, is no ground for annulment of plaintiff’s 
marriage to her. Zupanovich v. Zupanovich ... 50 
Where the parties have married with knowledge of 
and in reliance on a Mexican “mail order” di- 
vorce of one of the spouses, they are in pari de- 
licto and the law leaves them where it finds 
them; neither an annulment nor separate main- 
tenance will be granted. Tonti v. Hodges 
APPEAL 
On appeal from a judgment of the District Court, 
sitting without a jury, on grounds solely involv- 
ing a controversial factual issue, the Appellate 
Division will not review the facts and make in- 
dependent findings thereon, unless the interests 
of justice may so require. Walcott v. Holiday ... 6 
On prosecution for receiving. stolen goods refusal of 
court to permit cross examination of State’s wit- 
ness as to sentence following his plea of non- 
vult to indictment arising out of same affair; 
HELD not error, where it appeared trial court 
stated the witness had not been sentenced yet 
and full cross-examination was previously had 
as to the witness’ arrest and dealings with the 
prosecutor’s office. State v. Vigorito 
(Continued on next page) + 
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Failure of trial court to charge specific words of ap- 
plicable statute not reversible error where no 
request so to charge nor any complaint for fail- 
ure to so charge, was made, and where trial 
court correctly stated the applicable law. State 
v. Vigorito 
appeal from a final judgment of the Appellate 
Division must be dismissed if it is not taken 
within 45 days after the entry of the judgment. 
Gay v. Fidelity 
Under the provisions of the District Court Act, R.S. 
2:32-202,204, findings of fact on conflicting evi- 
dence will not be reviewed unless there was no 
legal evidence to support the verdict; questions 
reviewable are limited to or upon the admission 
or rejection of evidence. Lutz v. Ryno 
Objection for non-joinder of parties cannot be 
raised for the first time on appeal. Balinski v. 
A. Capone & Sons 
Right of appeal from orders vacating or refusing to 
vacate judgments discussed. Palm Beach v. 
Ivers 
Technically an appeal does not lie from an order 
which has not yet been made. Palm Beach v. 
Ivers 
The term “final judgment”, as used in Rule 4:2-1 is 
at least as broad in scope as the same term 
formerly used in connection with writs of error. 
Palm Beach v. Ivers 
An appellate court will not take cognizance of mat- 
ters which by lapse of time or otherwise have 
become moot. Fusaro v. Reid 
The law prevailing at the time of decision by the 
appellate court and not the law prevailing at 
the time of the decision below, prevails. Fusaro 
v. Reid 
Review of District Court judgments for possession is 
now had by appeal, instead of certiorari but 
such review is still limited to the question of 
jurisdiction only. Opalach v. Cebulah 
Where ground of appeal is that verdict is contrary 
to weight of evidence, the legal principles ap- 
plicable to applications for new trial control 
and jury verdict will not be set aside as contrary 
to weight of evidence unless the verdict clearly 
evinces it is the result of mistake, partiality 
prejudice or passion. Nusser v. United 
Appeal dismissed for failure of appellants to furnish 
an appendix containing such parts of the testi- 
mony as are pertinent and are required for a 
determination of the questions raised. Frankel 
v. Paterson 
Appeal will not lie from an interlocutory order 
denying an application for a change of venue. 
Rossbach v. Evening News 
Appeal to Supreme Court considered filed as of date 
of filing of notice of appeal erroneously filed 
in Appellate Division. Seibold v. Lake Intervale 
Chapter 367 Laws of 1948 is to be liberally con- 
strued. Seibold v. Lake Intervale 
The Appellate Division occupies the place of the 
Prerogative Court on a motion for leave to ap- 
peal from an Orphan’s Court decree after the 
time fixed by the statute, and may, in a proper 
case, grant the motion. Kozarski v. Monta .... 
Appeal will lie under Rule 4:2-2(a) from an ad in- 
terim restraint against a specific act entered 
under Rule 3:81-5. Rinaldi v. Mongiello 
A modification on appeal of an award of alimony or 
maintenance, is, in general, effective as of the 
date of the decree appealed from. Johnson v. 
Johnson 
Alleged error in the admission of evidence is not 
available on appeal unless objection to the ad- 
mission was made at the trial. State v. Donohue 
Appeal will not lie from interlocutory orders unless 
they come within the scope of Rule 4:2-2(d) 
as necessary to preserve the status quo and pre- 
vent irreparable injury. Scott v. Stewart 
Attack on the jurisdiction of the court not having 
been raised below it cannot be raised on appeal. 
In re Blau 
Errors which do not injuriously affect the substan- 
tial rights of appellant are no ground for rever- 
sal, Rule 1:2-20. Dumont v. Dinallo 
When the court’s charge contains errors of law, all 
that Rule 3:51 requires is an objection distinctly 
stating the grounds for the objection—a request 
to charge is not necessary to make such error 
ground for appeal. Dumont v. Dinallo 
While Rules 1:2-20 and 4:2-6 authorize the Superior 
Court to make new findings of fact on appeal, 
they also require the court to give due regard 
to the opportunity of the trial court to judge the 
credibility of the witnesses. State v. Richardson 285 
Appellate court will not reverse a finding of the 
court below which is supported by substantial 
evidence. State v. Richardson 
A rule limiting the time of appeal is given effect un- 
less it is unreasonable when applied to the facts 
of each case as it arises. Winberry v. Salisbury .. 309 
If an amendment to a judgment adds costs, time for 
appeal runs from the amendment but an amend- 
ment which removes costs does not extend the 
time for the judgement debtor to appeal. Win- 
BPKTe 0. ONY cp dswkssoksansaxcontasesmeow 
Where a judgment is substantially altered by 
amendment, the time for appeal runs from the 
date of amendment not the date of the original 
judgment. Winberry v. Salisbury 
A jury verdict will not be set aside on the ground 
it is against the weight of the evidence, unless it 
clearly evinces that it is the result of passion, 
prejudice, partiality or mistake. Stephens v. 
Public Service 
No portion of the charge to the jury may be urged 
as error unless it was specifically objected to 
before the jury retired. Stephens v. Public 
Service 
An appeal to the Appellate Division from an arbitra- 
tion award, taken under R.S. 34:13B-23, before 
the recent Supreme Court decision invalidating 
the entire compulsory arbitration act, cannot be 
maintained as the Supreme Court’s decision re- 
moved the basis therefor. Public Service v. 
lt 0 MORONION asin oan are nccawesecaueoee wees’ 
attack on the validity of a municipal ordinance 
not made in the court below cannot be consider- 
ed on appeal. State v. Giller 
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Appeal dismissed as the case is not one in which an 
appeal as of right exists. Lenton v. Hill 
The Supreme Court will not suffer an appellant to 
lose his right to a review of a meritorious ques- 
tion solely by reason of his having mistakenly 
proceeded by appeal rather than by petition for 
certification, or vice versa, and will, under Rules 
1:7-9 and 1:5-1 (a) treat the cause as if certified 
on the courts own motion. Cole v. Lewis Cigar .. 
Rule 3:59-5 does not bar an appeal on grounds stated 
in a motion for new trial when the motion is 
abandoned or withdrawn without argument. 
Fishkin v. Steinberg 
A jury verdict will not be set aside as against the 
weight of the evidence unless it clearly evinces 
that it is the result of passion, prejudice, par- 
tiality or mistake. Fishkin v. Steinberg 
Appeal taken without authority and contrary to the 
wishes of the appellant dismissed and costs 
taxed against the attorney who took the appeal. 
Tuohey v. Boynton 
Rule 1:2-20 does not give an absolute right to a re- 
view of the facts but makes it a permissive 
power of the court to serve the ends of justice. 
Temple v. Storch 
The direction of R.S. 34:15-66 that an appeal to the 
County Court from a judgment of the Work- 
men’s Compensation Bureau should be deter- 
mined within 90 days after the filing of the 
transcript, is directory and not mandatory. 
EIIIIC: BO EONIE ac v5 0a 6 cies tates cid aot ielonio amiels 
In determining whether the review of an award of 
the compensation Bureau should have been by 
appeal or by certiorari, the dispositive question 
is whether the accident itself occurred within or 
without the-state. Temple v. Storch 
The Supreme Court will not weigh the evidence in 
a Compensation Case coming to it under the Old 
Constitution. Temple v. Storch 
There is no vested right to an appeal; it is a mere 
matter of remedy which may be taken away by 
a retroactive statutue or constitutional amend- 
ment. Shade v. Colgate 
There is no denial of due process if one remedy is 
abolished and a substantial and reasonably effi- 
cient remedy is substituted. Shade v. Colgate .. 
There is no right of appeal from a judgment of the 
Appellate Division on an appeal from a judg- 
ment of the Superior Court entered after Sept. 
15, 1948, unless it comes within Paragraph 1 (a) 
or (b) of Art. VI Sec. V of the constitution, even 
if the suit was instituted prior to Sept. 15, 1948. 
Shade v. Colgate 
Error in admission of evidence which is not pre- 
judicial is not ground for reversal. Rule 1:2-20 
(b). Parsippany v. Bowman 
Appellate court will not make new findings of fact 
merely because the trial court made no find- 
ing on a fact immaterial to the decision. Politi 
v. Penn. Greyhound . 
order directing that plaintiff's case be dismissed 
unless within 10 days plaintiff furnishes answers 
to interrogatories, is an interlocutory order and 
not appealable under Rule 4:2-2. Semenya v. 
Metals 
Appeals from interlocutory orders are not available 
unless the order comes within a class specified 
in Rule 4:2-2. Semenya v. Metals ............... 
Appeals from interlocutory orders must be taken 
within 30 days. Semenya v. Metals 
Under Rules 2:11 and 4:5, the review of judgments 
of conviction in the local criminal courts may be 
had only by way of appeal to the County Court, 
except in extraordinary cases—when, and 
only when—review may be had directly by the 
Appellate Division, at its discretion. State v. Yac- 
carino 
Appeal does not lie to the Supreme Court from a 
County Court Judgment entered after Sept. 15, 
1948 even though the action was pending prior 
to that date. Carlo v. Okonite 
The Appellate Division should not make new find- 
ings of fact unless it is well satisfied the finding 
below is a mistaken one. Vandenberg v. De 
EMIT GE NEO. bios oc occ sips ease eatin 
An order disposing of one of several claims in an ac- 
tion is, under Rule 3:54-2 subject to revision 
until the entry of judgment adjudicating all the 
claims and is not final or immediately appealable 
unless the court expressly so determines and 
orders entry of judgment thereon. Hogan v. 
iat. Vs FWAVCIETS. oii oi. id eeeictnesiends caus 
ASSESSMENTS 
A potential liability or prospective assessment for a 
sewage disposal plant and trunk line sewer is 
not, prior to report and assessment of benefits 
by the Assessment Commission of the munici- 
pality, an “unconfirmed assessment” as_ that 
term was used in the contract of sale involved. 
Lenton v. Hill 
Until there is an apportionment of the cost of a pub- 
lic improvement in accordance with the benefit 
received there is no assessment in legal contem- 
plation. Lenton v. Hill 
ATTORNEY AND CLIENT 
A letter written by a party’s attorney in a prior ac- 
tion is not admissible as an admission against 
him in a subsequent action. Dumont v. Dinallo 
An agreement between attorney and client as to fees 
is material on that issue but is not conclusive 
and will be sustained in an action involving the 
fee only to the extent that it is found to embody 
a just and reasonable charge. Littlefield v. 
PROBES ick cctaessacnwnseonds cane come 
A determination as to a counsel fee awarded plain- 
tiff’s attorney against the defendant is not res 
adjudicata as to the reasonable value of the ser- 
vices he rendered to plaintiff. Littlefield v. 
Kearns 
An attorney should not prepare a Will from instruc- 
tions given by one other than testator and then 
merely submit it to the testator for execution 
without inquring of him as to the extent of his 
estate and the natural objects of his bounty. In 
re Zalesky 
ATTORNEY GENERAL’S OPINIONS 
61, 69, 101, 109, 117, 129, 141, 150, 172, 181, 
213, 281, 295, 305, 315, 317, 337, 381, 400, 423, 
ATTORNEY’S 


The Lawyers Loyalty Oath, by Edward Gaulkin .... 
Legal Aid and the Lawyer ..... pivot awa aw se sisieeinne 
Legal Aid and the Community ..........--.+++++++ 
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The Unauthorized Practice of the Law 
Feuds Between Bench and Bar, by Joseph Gross .. 
Notes on the Legal Profession in Israel 
ATTORNEY’S LIENS 
The statutory attorney’s lien granted to an attorney 
under R.S. 2:20-7 does not forbid or prevent 
settlement between the parties or a discontin- 
uance of the action but preserves the lien un- 
affected by settlement or discontinuance. Chasan 
v. Kolb 
A settlement or discontinuance of an action without 
the attorney’s consent leaves the cause of action 
open to permit the attorney to collect from the 
adversary party such sum as shall be found after 
judicial inquiry and hearing to be fair and 
reasonable. Chasan v. Kolb 
Where the client had no actionable claim against the 
adversary party and received no consideration 
for a discontinuance and there was no fraud per- 
petrated by the adverse party on the attorney, 
there is no hasis for enforcing an attorny’s lien 
against that party. Chasan v. Kolb 
BAILMENTS 
On proof that goods bailed were returned in a dam- 
aged condition, the bailor has made out a prima 
facie case of negligence against the bailee. 
BRORUIAT VS PRIN ooo. o.0 s.ocie asin tae ee aeeeeaie 
BANKRUPTCY 
Public Law 548 which accords to debts due certain 
governmental corporations the priority granted 
the U. S. is retroactive. Reconstruction Finance 
v. Flynn 
Rights vested at the time a petition in bankruptcy 
is filed may be divested bv statute. Reconstruc- 
tion Finance v. Flynn 
A claim for priority filed after a plan for reorgani- 
zation has been confirmed is not too late where 
its allowance is not inequitable to other creditors 
and there has been no distribution yet. Recon- 
struction Finance v. Flynn 
BAR ASSOCIATION REPORTS 
State Bar Annual Committee Reports ........ 153 & 
Report of Essex Delegation to Judicial Conference .. 
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State Bar Mid-Winter Committee Reports ....405 & 
BAR EXAMINATION 

PSLODDEVS——ADEW WONG). oii oes kd chon sees wd cesar esac’ 

Counsellors—April 1949 ..................0.. 137 & 

Attorneys—October 1949 ......6...c0cscccccscecces 

Counsellors—November 1949 ............. .397, 405, 


BASTARDY 
A welfare director who institutes a bastardy pro- 
ceeding is not a nominal plaintiff for the mother. 
Tuohey v. Boynton 
BLASTING 
While a contractor has a legal rigk.c to blast, he must 
do so with due regard to the right of others near- 
by, and if negligent in not using recognized and 
available methods, he is liable for damages re- 
sulting. Balinski v. A. Capone & Sones 
BOOKMAKING 
The receipt of the money wagered before the event 
is not an essential element of the crime of “book- 


making’. State v. Gennon® «02/60 :6006560oscweses 
BROKERS 
An oral agreement between a broker and owner 


for the payment of commissions on the sale of 
the owner’s business is valid and enforceable. 
Bierman v. Leibowitz and Kargakos 
CANCELLATION 
Equity will not relieve from the consequences of a 
unilateral mistake arising from a failure to ex- 
ercise reasonable care. Fidelity v. Rubino 
CERTIFICATION 
Under the Constitution of 1947 the Supreme Court 
cannot certify for review a judgment of the Divi- 
sion of Workmen’s Compensation since the Divi- 
sion is not a court. Mulhearn v. Federal 
CERTIORARI 
A notice of application for certiorari given in June 
1948 but returnable after September 15, 1948 
does not serve to give the Appellate Division 
jurisdiction to review the judgment where the 
right to certiorari expired on Sept. 12, 1543. Cole 
v. Brunswick 
The change in the court system did not give new life 
nor extend the time for any right of review that 
had expired before Sept. 15, 1948. Cole v. Bruns- 
wick 
CHATTELS 
In the absence of agreement to the contrary, trade 
fixtures are removable by a tenant so long as 
he remains in possession of the leasehold, pro- 
vided they are capable of removal without ma- 
terial injury to the realty, notwithstanding his 
failure to preserve such right in a renewal lease. 
Handler v. Horns 
The institutional theory applies to owner, mortgagee 
and conditional seller situations but not in a 
landlord-tenant relationship. Handler v. Horns 
CHATTEL MORTGAGES 
Chattel mortgages executed under a statement of in- 
tention to enter into a series of chattel mort- 
gages which was properly recorded pursuant to 
R.S. 46:28-5.1 need not have affidavits of con- 
sideration. Bruck v. Credit Corp. .............. 
Ruling that affidavit is insufficient where it states 
consideration is loan evidenced by note without 
disclosing that proceeds were applied in pay- 
ment of a prior indebtedness, questioned. Bruck 
V, CPedit Corps css. 6.100006 wpalsiata.s's sracemlarereramiars 
CHECKS 
A check duly honored thereafter is deemed payment 
as of the date of its delivery to and acceptance 
by the payee. Hayes v. Federal 
COMMON CARRIERS 
If a carrier engages a third party to perform its obli- 
gation to transport its passengers to thejr dest- 
ination, it becomes liable for any injury caused 
them by negligence of the third party or his 
servants. Sibley, et al v. City Service Transit .. 
Held: a common carrier which learns that its bus 
is disabled on the highway in open country on 
a cold night and takes no measures to help the 
passengers is liable for injuries resulting from 
negligence of the driver of another bus which 
appeared and proceeded to take the passengers 
to their destination. Sibley, et al v. City Service 
Transit 
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CONDEMNATION 
Turnpike Authority has no power to condemn state 
lands. Turnpike Authority v. Miller 
General delegation of power to condemn lands does 
not include power to condemn public lands un- 
less it celarly appears it was so intended. Turn- 
pike Authority v. Miller 
CONFESSIONS 
An alleged statement by one accused of crime, re- 
duced to writing by another person, is not ad- 
missible as a confession unless it was read over 
to or by the accused and signed or otherwise 
admitted by him to be correct. State v. Dietz .. 
CONFLICTS . 
The law of the state of domicile of the decedent 
governs the disposition of his estate. Lukens 
v. Camden 
A note regarded as a specialty in the state where 
made is regarded as a specialty here and comes 
under the period of limitations applicable to 
actions on specialties. Leek v. Wieand 
Where the contract is to be performed in New Jer- 
sey, the decision as to whether it violates our 
public policy is governed by our law though the 
contract states it shall be governed by the law 
of New York. Sonotone v. Ellis 
A contract valid where made will not be enforced 
in this state if it contravenes our public policy. 
Lobek v. Gross 
CONSIDERATION 
The defense that the conveyance was in satisfaction 
of a preexisting indebtedness is a complete de- 
fense to an action to set the conveyance aside 
as fraudulent, provided the indebtedness is 
reasonably proportionate to the value of the 
property conveyed. Schwartz v. Battifarano ... 
CONSPIRACY 
While the rule has been recognized that persons 
agreeing to commit an offense which itself re- 
quires the concerted action of those persons 
cannot be indicted for a conspiracy to commit 
that offense, that rule does not apply to a charge 
of conspiring to violate the law against “book- 
making” for that offense may be committed by 
one person. State v. Lennon 
A conspiracy between two or more persons to have 
one commit the crime of bookmaking is an in- 
dictable offense. State v. Lennon 
One who does an overt act in furtherance of a cor- 
rupt agreement knowing that what he is doing 
is in furtherance of that agreement, is as guilty 
as if he had originally conspired to commit the 
offense. State v. Klausner 
CONSTITUTIONAL LAW 
The authorities in charge of public housing projects 
cannot segregate nor discriminate against col- 
ored persons in the renting of such housing 
facilities. Seawell v. MacWhitney 
Equitable relief is permissible in the County Courts 
only in causes otherwise within the jurisdiction 
of the County Courts. Miske v. Habey, et al ... 
Ordinance prohibiting use of sound truck or loud 
speaker except upon permit from Director of 
Public Safety held unconstitutional as it pre- 
scribed no standards for his determination as 
to whether or not a permit should be granted. 
Newark v. Campbell and Van Orden 
Question of validity of sound truck ordinances and 
decisions in Kovacs and Saia cases discussed. 
Newark v. Campbell and Van Orden 
While the State may, under its police power, regu- 
late the practice of Optometry, such regulations 
must be reasonably related to public health, 
moals, safety or welfare. Abelsons v. State Board 
of Optometrists 
Where the crime charged necessarily involves a par- 
ticular incident or a series of particular inci- 
dents the indictment must specify the details 
of the acts or omissions charged against the 
accused. State v. Daly 
indictment defective for lack of certainty and 
particularity cannot be given validity by the 
furnishing of a bil! of particulars. State v. Daly . 
The common law rule requiring certainty and par- 
ticularity in indictments is reaffirmed and con- 
tinued by our new constitution. State v. Daly .. 
Under the Constitution of 1947 the Supreme Court 
cannot certify for review a judgment of the 
Division of Workmen’s Compensation since the 
Division is not a court. Mulhearn v. Federal ... 
Objection by defendant that admission of death 
certificate in murder trial violates constitutional 
right to be confronted with the witnesses against 
him recognized as having possible merit but not 
passed upon as defendant consented to limited 
introduction of the certificate. State v. Donohue . 
The Lawyers Loyalty Oath, by Edward Gaulkin ... 
A rule limiting the time of appeal is given effect 
unless it is unreasonable when applied to the 
facts of each case as it arises. Winberry v. 
Salisbury 
A rule regulating procedure adopted by the Su- 
preme Court supersedes, so far as is necessary, 
any conflicting statutory provision enacted be- 
fore 1948. Winberry v. Salisbury 
Rules limiting the time of appeal are regulations of 
procedure within the competence of the Su- 
preme Court. Winberry v. Salisbury ........... 
Constitutional provision that the Supreme 
Court shall make rules governing the practice 
and procedure in all courts “subject to law” 
vests that power in the Supreme Court un- 
hampered by common law or prior statutes and 
subject only to statutes that might be thereafter 
enacted. Winberry v. Salisbury 
RS. 33:1-12.23 sets up sufficient standards for the 
exercise of the power delegated to the Director 
and is not discriminatory. Coral v. Hock 
The refusal of municipal authorities to repeat an 
earlier unwise action does not constitute dis- 
crimination in violation of the 14th amend- 
ment. Biscamp v. Teaneck ........---cececeee 
The quantum of a license fee does not violate the 
14th Amendment unless it bears no relation to 
the value of the privilege conferred and is pro- 
hibitive and unreasonable. Edwards v. Moon- 
achie 
Acts under the police power regulating the use of 
property are prospective only and do not au- 
thorize destruction of existing property unless 
the property itself is a nuisance. Mt. Zion 
ris HMI os cance ein ciated macoaealce amas smieae 
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There is no denial of due process if one remedy is 
abolished and a substantial and reasonably ef- 
ficient remedy is substituted. Shade v. Colgate . 

There is no vested right to an appeal; it is a mere 
matter of remedy which may be taken away by 
a retroactive statute or constitutional amend- 
ment. Shade v. Colgate 

R.S. 48:15-1 granting street railway companies the 
right to substitute auto buses for trolley buses 
without municipal consent does not violate the _ 
14th amendment eyen though RS. 48:4-3 re- 
quires other bus operators to procure municipal 
consent since there is a real basis for classifying 
street railway companies separately. P. S. v. 
Newark-Elizabeth Bus Owners 

The new Constitution has not altered the substance 
of law and equity; only the mode of administra- 
tion has been changed. Bendler v. Bendler .... 

The Turnpike Act does not violate Article VIII 
Sec. 2 Par. 3 of the Constitution as it does not 
create a debt or liability of the State nor pledge 
the State’s credit. Turnpike Authority v. Miller 415 

Section 17 of N. J. Turnpike Act held unconstitu- 
tional expenditure of state funds or credit but 
balance of act held constitutional. Turnpike 
Authority v. Miller 

A decree of another state ordering payment of sup- 
port for a minor child is entitled to full faith 
and credit as to past due payments thereunder, 
where under the law of that state the decree 
cannot be retroactively modified. Conwell v. 
COMMON Sioa eennnenccveiuwedeanerdvereeneaeeds 
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397 


415 


CONTEMPT 


A contemnor plaintiff may be barred from testifying 
but a defendant may not be so barred because 
of his contempt. Kirchner v. Kirchner 


CONTRACTS 


At law the date fixed in the contract for settlement 
and passing of title is of the essence. Earlin v. 


AGU Sa co one cc nl cnoe cduve wane aeraneneenen 26 
Where time for performance of a contract is not 

of the essence, one party may by notice make 

SG SG. Matlin Vi. MOORS. 0.6 occ ii ow ccc nnanceassnners 26 


Financial inability to perform a contract does not 
excuse a party from its obligation. Earlin v. Mors 26 
A purchaser who unjustifiably repudiates a contract 
to purchase, cannot recover thereafter under it 
for some cause which he later discovers and 
attempts to assert. Earlin v. Mors 
A note regarded as a specialty in the state where 
made is regarded as a specialty here and comes 
under the period of limitations applicable to 
actions on specialties. Leek v. Wieand ......... 
Husband contracted to purchase property, title to 
be conveyed to himself and his wife, but died 
before conveyance. Held, wife is entitled to the 
property as surviving tenant by the entirety of 
an equitable estate in fee with obligation on 
husband’s estate to pay balance of purchase 
price. Oscsenda v. Oscsenda, et al .............. 57 
Where the contract is to be performed in New Jer- 
sey, the decision as to whether it violates our 
public policy is governed by our law though the 
contract states it shall be governed by the law 
of New York. Sonotone v. Ellis ................ 77 
Held, under the circumstances here present, clause 
in contract of sale reading “subject to covenants, 
conditions, and restrictions of record, which 
have not been violated”, was not a warranty 
that no restrictions had been violated but limited 
the covenants etc. to those not already violated. 
Casriel v. King .... 
A writing must be considered in the light of the 
circumstances under which it was written, and 
the language given a rational meaning consistent 
with the expressed general purpose. Casriel 
v. King 
Though punctuation is not to be ignored, it cannot 
control the meaning of the words chosen to 
voice the intention. Casriel v. Kink 
The rule as to purely executory contracts is that 
where the promise has for its subject matter 
something, which by the terms of the contract 
is left to depend for its very existence upon the 
future election of the promisor, it will not form 
a valid consideration, but where such subject 
matter, in the normal and bona fide course of 
events as contemplated by both parties is not 
thus left dependent, it will form such valid con- 
sideration although there may be elements of 
quantity, selection etc. left to the future dis- 
creticn of the promisor. Loewus v. Vischia .... 
“Requirement” contracts providing for the furnish- 
ing of such material as one may need are held 
mutual and binding on the parties where, from 
the nature of the purchaser’s business the 
quantity of the goods needed is subject to a 
reasonably accurate estimate. Loewus v. Vischia 
An agreement in restraint of marriage is contrary to 
the public policy of this state and void. Lobek 
v. Gross 
A contract valid where made will not be enforced in 
this state if it contravenes our public policy. 
Lobek v. Gross me 
Where one agrees to be iiable in the event of default 
of another, the contract is one of guaranty and 
the result is that the original obligor is primarily 
liable and the guarantor secondarily liable. 
Bierman v. Leibowitz and Kargakos 
An oral agreement between a broker and owner for 
the payment of commissions on the sale of the own- 
er’s business is valid and enforceable. Bierman 
v. Leibowitz and Kargakos 154 
Where, by reason of the nature of the agreement or 
situation involved, a contract does not define the 
measure of or mode for ascertaining an increase 
in price provided for therein, it is implied that 
the parties intended the increase, if any, be a 
reasonable one. Fox v. Stuyvesant 
words printed or written in the contract must 
be assumed to be part of the agreement and 
construed, if possible, to give them a reasonable 
meaning and certainty. Turkel v. Fillipone .... 
Held, the clause in the printed contract here in- 
volved, though not completed, obligates the 
vendors to allow a credit for the amount of any 
assessment for improvements completed before 
the contract, if feasible, and if not then to pay 
such assessments when made, though made after 
delivery of the deed. Turkel v. Fillipone 
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A vendor’s covenant to pay assessments for any 
improvements completed before execution of 
the contract, does not merge and become extinct 
pon delivery of the deed. Turkel v. Fillipone .. 203 

Contingent agreements for the payment of fees for 
procuring municipal contracts are not per se 
illegal but are illegal if the inherent tendency of 
the agreement is to invite or promote the use of 
corrupt means to accomplish the ends sought, 
regardless of the intentions of the parties. 
MeCahe..v. HGpper «oo. ccccscccccecccaascacaen 

The defense of illegality of the contract sued upon 

3 should be affirmatively pleaded. McCabe v. 
Kupper 

Whether an agreement for contingent fees for pro- 
curing a governmental contract is illegal is to 
be determined in each case from all the elements 
involved, and if there is fair doubt as to its 
tendency to invite the use of corrupt means to 
secure such contracts, that question should be 
left for the jury. McCabe v. Kupper 

Owner’s failure to make payments under building 
contract does not estop him from asserting con- 
tractor’s waiver of mechanic’s lien contained in 
the contract, but such waiver does not discharge 
the owner’s personal liability. Mitchell v. 
Wrightstawn, .€t a) oc s.icisscssccancceeat ee 

A hiring contract does not require formality, it may 
be accomplished by words or may be implied 
from conduct without words. Gomez v. Federal 326 

Held, when New York company requested Newark 
union to supply certain employees for a job in 
Brooklyn, it designated the Newark local as its 
agent to offer the employment and persons hired 
by the union in New Jersey for the job were 
employed under a contract made in this state. 
Gomez. v.- Federal. <<. :ccccsaccunscecacaseeoeun 

While as a general rule one who signs an instrument 
is legally presumed to be aware of its contents 
and bound thereby, the rule does not apply 
where the signer is unable to read and the con- 
tents were not explained to or understood by 
him. Ciampoli v. Prudential ................... 

A contract to sell liquor at less than the price fixed 
by the A.B.C. Commission and to secure his 
consent to such sale is not illegal since Regula- 
tion 34 permits such sale when made with the 
Commissioner’s written consent. Duff v. Trenton 383 

A contract for the sale of goods of a value in excess 
of $500 is void when not in writing, except when 
the buyer accepts and pays for part of the 
goods.. Duff v. Trenton. . «<<... << ¢coaceccescc. 

The defense of legal impossibility of performance is 
not available in the absence of a showing of a 
bona fide effort to perform by following an 
available procedure to remove the obstacle. 
Dati -w:.- Feentantncs<sincccnae<ce secs 

A day fixed in a contract for closing title, without 
more, is merely formal but time may be made 
of the essence by subsequent formal demand 
provided the time then allowed is reasonable. 
Paradiso v. Manzegy .. occ cecsccecccccccoeses. 

Where time is not of the essence, a reasonable time 
for performance and to clear up defects in. the 


213 


230 


383 


title will be allowed. Paradiso v. Manzejy .... 389 
Where time is not specifically made of the essence in 
a contract for the sale of realty, the intention 
of the parties to make it so must clearly appear 
from the surrounding circumstances or from 
sufficient supplemental — notice. Paradiso v. 
RONAONG oo So ics inisinncinccneadeadustendnaeeneen 383 
CORPORATIONS 
Stock purchased by a corporation for retirement 
must be obtained ratably from each stock- 
holder desiring to sell. King Machine Co. v. 
CABOWA eg is sid sdnwenacuasan tenet 35 


Purchase of its own stock by a Corporation having 
no surplus, works a reduction in capital which 
must be accomplished in the manner provided 
by the statutes. King Machine Co. v. Caporaso . 35 
Equity will set aside a contract between a corpora~ 
tion and one of its directors where that contract 
resulted in a benefit to the director at the ex- 
pense of the corporation and there was no notice 
to or consent by the other stockholders. King 
Machine Co. v. Caporaso 
Federal Income Tax Procedures on Dissolution of a 
Corporation by Samuel S. Starr .............. 57 
Fees of appraisers appointed under RS. 14:12-7 are 
to be borne equally by the petitioning share- 
holders and the consolidated corporation. In 
ve. ddnaets. WG owas cua eecdscsts eee 81 
The consolidated corporation is not liable for costs 
and counsel fees for stockholders petitioning 
under R.S. 14:12-7. In re Jansen Dairy 
Stockholders dissenting from a merger and in- 
voking R.S. 14:12-7 for the appraisal of and 
payment of the full market value of their shares 
are not entitled to interest from the date of the 
merger to the date of the award for their shares. 
In re Jansen Dairy 
A corporation created after 1926 has the power to 
convert its preferred stock and fund or other- 
wise satisfy cumulative unpaid dividends under 
R.S. 14:1-2-3. Franzblau v. Capital 
The legislation and existing state of the law under 
which a charter is granted to a corporation is an 
integral part of the charter subject to which 
everyone is presumed to have purchased his 
stock. Franzblau v. Capital 
Resignations by directors to become effective at the 
moment of dissolution of the corporation are in- 
effective to relieve them of their statutory duties 
as trustees. Matawan Bank v. Matawan Tile .. 
Compensation paid director retained to carry on the 
corporate business after dissolution in contra- 
vention of the statute cannot be allowed as a 
deductible expense. Matawan Bank v. Mata- 
wan Tile 
voluntary dissolution of a corporation the di- 
rectors become trustees charged with the duty 
of winding up the affairs of the corporation and 
have no power to carry on any part of the 
business of the corporation unless directed to 
winding up the corporate affairs. Matawan 
Bank v. Matawan Tile 
(Continued on next page) 
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Directors who continue the operation of the corpor- 
ate business after voluntary dissolution do so 
at their own risk, irrespective of good faith and 
careful management, and are chargeable with 
any resulting loss. Matawan Bank v. Matawan 
Tile 

The right to the application of retained earnings to 
payment of deferred preferred stock dividends, 
is conditioned upon the giving of a credit for 
dividend overpayments, and does not involve 
a lien subject to provisions of the Uniform 
Stock Transfer Act. Agnew v. American ...... 189 

Transferees of preferred stock take subject to set off 
for overpayments of dividends made to trans- 
ferrors. Agnew v. American .............+0+s 189 

Where a reserve fund is accumulated in part by the 
withholding of earnings otherwise distributable 
as dividends on non-cumulative preferred stock, 
the fund, so far as it represents funds so re- 
tained, is available for payment of subsequent 
dividends on the preferred stock. Agnew v. 
PRE oo cscs nee hey ceaen oe eere sees awn 

The right to the payment of accrued dividend defic- 
iencies on non-cumulative preferred stock from 
earnings not devoted to that purpose is an inci- 
dent of ownership and is subject to a set off 
for dividend overpayments on that stock. Agnew 
v. American 

Held, an even split between directors as to whether 
the stock of one group should be purchased by 
the corporation, is not a deadlock on an issue 
contemplated by R.S. 14:13-15. In re Collins 
EME A co et ig cits sauce see bins Rae eae 262 

To procure a dissolution of a corporation under , 
R.S. 14:13-15 it is necessary to show not only 
that the directors and voting shares are equally 
divided into two groups but also that there is a 
deadlock on a question which, if undecided, will 
prevent management of the corporate affairs or 
attainment of its objects or will result in serious 
danger to the rights of stockholders. In re Col- 

SE RINAII ORO vicic bis'y two gis wae ay wee pie wie ais-ste sie sows 262 

The remedy against a usurper or intruder who has 
misappropriated corporate property is ordinarily 
by an action at law, but as here, the plaintiff 
may be entitled to discovery and accounting to 
secure an adequate remedy. Cohen v. Miller .. 269 

Persons who are neither de jure nor de facto officers 
of a corporation but act as such are usurpers or 
intruders and are liable as such for their acts 


189 


189 


of wrongdoing. Cohen v. Miller ................ 269 
If there is no de jure office there can be no de facto 
GUOETS; AOORON V5 BOMIOL oo sii asic c ccs s sven cee 269 


The doctrine of piercing the corporate veil to prevent 
fraud is not applicable to public corporations. 
Turnpike Authority v. Miller ................. 415 

Public corporations in the field of government are 
separate entities and the sovereign creating 
them is not by law liable for their obligations. 
Turnpike Authority v. Miller ............ 


COSTS 

The provisions of Rules 3:54-6 and 7 dealing with 
costs are applicable only to “actions of a civil 
nature” within the intendment of Rule 3:1-1 and 
do not apply to a proceeding under R.S. 14:12-7. 
In re Jansen Dairy 

Action ordered stayed until plaintiff pays the costs 
awarded to the defendant on the determina- 
tion of an earlier appeal. Sebold v. National .. 146 

Appeal taken without authority and contrary to 
the wishes of the appellant dismissed and costs 
taxed against the attorney who took the appeal. 
BRIE Wy ASO VMN is ooo cs octsats ww wie eign suite 359 


COUNTERCLAIM 

Held, though counterclaim here was improper be- 
cause of misjoinder of a 3rd party, and could 
not be conveniently tried with the main cause, 
court should not have dismissed same, but 
should have severed it and permitted it to re- 
main as separate complaint, since statute of lim- 
itations had run against the cause alleged there- 
in while the counterclaim was pending. Ciocca 
v. Hacker 

Implicit in our judicial poiicy and Rules is the policy 
against procedural frustration of just determin- 
ations on the ultimate merits. Ciocca v. Hacker 197 

A new party cannot be joined by simply joining 
him as a counterclaimant without application 
or leave of court. Ciocca v. Hacker ............. 197 


COUNSEL FEES 

Counsel fees for services rendered on appeal to the 
Court of Errors and Appeals are not allowable 
where the litigation does not concern a fund 
in court. Robinson v. Hodge 

The allowance of counsel fees for services rendered 
by the wife’s counsel on appeal is within the 
discretion of the Trial Court. Johnson v. Johnson 207 

Under Rule 1:2-28 a formal application is required 
for allowance in the appellate court of counsel 
fees to counsel for a wife who prevails on the 


81 


50 


appeal in a divorce or maintenance matter. 
BONG W DOUNEER -<. cs.ssccdeoxesuwesueecws 207 
Counsel fees may be allowed to a party in a matri- 
monial issue but not against other parties joined 
for non-matrimonial issues. Kirchner  v. 
ee ere aa ay Se eRe” 390 
COURTS 


The Division of Workmen’s Compensation is not a 
court but an administrative tribunal. Mulhearn 
Bo 2 eens eters si eee aero 206 
The municipal courts created under Chap. 264 of the 
laws of 1948 are entirely new courts and are not 
continuations of the prior police or recorder’s 
courts . Pashman v. Friedbauer ............... 219 


COVENANTS 
A covenant in restraint of trade which embraces two 
areas, one of which is reasonable and the other 
unreasonable, will be enforced to the extent that 
it is reasonable. Sonotone v. Ellis ............. 
Equity will not deny enforcement of a valid neigh- 
borhood scheme on the ground of change in char- 
acter unless the change is such as to neutralize 
the benefits of the restrictions to the point of 
defeating their purpose. Weinstein v. Schwartz .. 366 
Acquiescence in a variance that does not materially 
alter a neighborhood scheme does not constitute 
abandonment thereof. Weinstein v. Schwartz .:. 366 











Whether a neighborhood scheme has been establish- 
ed*by restrictive covenants is a question of fact 
and depends on whether it applies to all lots of 
a like character brought within the scheme. 
MVCINELEIN: VE CRWATEE, io 5 60:5 awe 0 9 ececewisssiesa 366 

The number of lots within an alleged neighborhood 
scheme is no criterion to its establishment. Wein- 
GEST) WER MMINS, 58 ones cares loss ee sstea eee ee 366 

It is not: necessary that every lot in an area be sub- 
ject to the same restrictions in order to con- 
stitute a neighborhood scheme. Weinstein v. 
Schwartz 

CREDITOR’S RIGHTS 

Where delay in entering an order is caused by the 
action of a court, the order will be allowed nunc 
pro tunc as of the time when the party would 
otherwise have been entitled to it, if justice so 
requires. Attanasio v. Silverman & Glusenkamp 9 

A rule to show cause why judgments should not be 
set-off against each other is tantamount to a levy. 
Attanasio v. Silverman & Giusenkamp......... 9 

CRIMINAL LAW 

In proceedings to revoke probation and suspension 
of sentence, no particular form of procedure is 
required, it is sufficient if the defendant is in- 
formed of the charge and the purpose of the 
hearing and given a full opportunity to be heard. 
SNe, AN 25 eig oe aces e rd apenas Bin SSS ah 19 

Proof of less thar. proportional representation of an 
economic class or of colored persons on grand 
juries is not sufficient to establist, discrimination 
or exclusion. State v. Stewart and State v. 
DARIEN A... ecscay 235 Ba Oe SE LER Oo as 89 

One attacking an indictment on the ground of dis- 
crimination against an economic class in drawing 
the grand jury, has the burden of establishing 
affirmatively that such class was wilfully or in- 
tentionally discriminated against or excluded 
and that such discrimination operated to pre- 
judice him. State v. Stewart and State v. Mitchell 89 

One attacking an indictment on the ground that 
colored persons were systematically excluded or 
discriminated against in drawing the grand jury, 
has the burden of affirmatively establishing such 
discrimination. State v. Stewart and State v. 
WARONON scion cai amae he eke kee eae eRe meas 89 

Prejudice need not be shown where the attack on the 
indictment is for discrimination against colored 
persons in selecting the grand jury. State v. 
Stewart and State v. Mitchell .......:..5.0.06.0.0<0 89 

If the name of a person which is necessary for a 
description of the crime is known, it must be 
stated in the indictment. State v. Rappise ...... 106 

A formal request to charge the limited effect to be 
given evidence introduced by the state to neu- 
tralize the surprise testimony of one of its wit- 
nesses is not necessary. State v. Rappise ....... 106 

Where a witness testifies contrary to a prior state- 
ment and the state pleads surprise, evidence of 
prior contradictory statements by the witness 
is admissible to neutralize his testimony but 
such evidence has no substantive or probative 
wmalue: StAte Ve GRADDISE 2. s5s50.006605 de seale eens 106 

Acts and declarations of one known to the grand 
jury but not named as a defendant in a con- 
spiracy indictment are not admissible against 
or binding upon the defendants named. State v. 
Rappise 

A game warden has the right to follow a vehicle 
from the highway into a private driveway with- 
out a warrant if it be necessary to do so in order 
to search the vehicle. State v. Engels ........... 127 

On a charge of assault and battery, a defendant who 
claims self-defense may introduce evidence of 
the reputation of the complaining witness as a 
violent and dangerous person and of defendant's 
knowledge of such reputation. State v. Engels .. 127 

Mental condition of an accused who does not come 
within the legal test of insanity is not admissible 
to reduce the degree of murder. State v. 


366 


106 


RAIN 8 de 7, evateh igs or esa GaN RRA Se ees 169 
The rule that insanity will not constitute a defense 

to a criminal charge unless it was such as to 

render the accused incapable of distinguishing 

right from wrong at the time of and with respect 

to the act committed, reaffirmed. State v. 

CPT oo te oc eee eae cates eiatonte ae os ete dag tags 169 


One who immediately retracts or corrects a false 
statement or false testimony is not guilty of the 
crime of false swearing. State v. Kowalczyk .... 170 

Where the crime charged necessarily involves a par- 
ticular incident or a series of particular incidents 
the indictment must specify the details of the 
acts or omissions charged against the accused. 
SMU ANGE cs case at vicina nse i Bes dear es victotnve iarsas nie 182 

An indictment defective for lack of certainty and 
particularity cannot be given validity by the 
furnishing of a bill of particulars. State v. Daly .. 182 

The common law rule requiring certainty and par- 
ticularity in indictments is reaffirmed and con- 
tinued by our new Constitution. State v. Daly .. 182 

While granting of a new trial rests in the discretion 
of the trial judge, new trial should have been 
granted here since ends of justice would, in 
the instant case, be best served by permitting 
jury to pass on credibility of the son’s admission 
of guilt of the crime for which the father was 
convicted. State v. Freedman ................. 214 

Circumstantial evidence is sufficient to sustain a 
conviction if it is so clear and strong as to in- 
dicate accused's guilt beyond a reasonable doubt 
and to exclude beyond a reasonable doubt every 
other hypothesis. State v. Donohue ............. 221 

While evidence of the commission by accused of 
other similar offenses is not admissible to show 
he committed the crime charged, it is admissible 
to show malice or ill will on the part of ac- 
cused toward the victim or when it tends 
logically to prove some particular element of 
the crime charged. State v. Donohue ........... 22 

An indictment which charges defendants conspired 
to cheat and defraud “A” by selling him a 
stolen car is sufficient though it does not assert 
defendants knew the car was stolen, the charge 
itself connoting the required corrupt design 
and guilty knowledge. State v. D’Auria ........ 240 

It is error to charge that in deciding whether to 

recommend life imprisonment, the jury may 

consider any reasons they wish—while their 
discretion is absolute, their action must rest 

on some consideration arising out of the evi- 

dence. State v. Cooper 
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Under R.S. 2:138-2, the jury must designate by its 
verdict the degree of murder of which they 
find the defendant guilty. State v. Cooper ...... 246 

A verdict of “guilty”, without more. is insufficient 
to and does not give the judge jurisdiction to 
impose a death sentence even though the case 
was tried and submitted on the theory of a kill- 
ing committed in an attempted robbery. State 
Vo MEOOR ER 566 cscs ke eraeiartic ats ecaaauieeaitoeieen us 246 

While the rule has been recognized that persons 
agreeing to commit an offense which itself re- 
quires the concerted action of those persons 
cannot be indicted for a conspiracy to committ 
that offense, that rule does not apply to a charge 
of conspiring to violate the law against “book- 
making” for that offense may be committed by 
one person. State v. Lennon .................... 

A conspiracy between two or more persons to have 
one commit the crime of bookmaking is an in- 
dictable offense. State v. Lennon ............. 261 

The receipt of the money wagered before the event 
is not an essential element of the crime of “book- 
making.” State v. Lennon ................... . 261 

Rule 2:3-3 is prospective only. State v. Klausner .. 270 © 

A confession voluntarily made on the same morning 
as the arrest does not violate Rule 2:3-3 though 
commitment was not made until thereafter. State 
v. Klausner 

The corpus delecti is sufficiently established if it is 
established that there was an offense and that 
someone was criminally liable. State v Klausner 270 

Where there is a voluntary confession, full proof of 
the body of the crime is not required and suffi- 
cient proof thereof may arise out of evidence 
corroborating some fact or facts in the confession 
itself; State “vWRIAUSNED, oi cots sea ovenduwenss 270 

One who does an overt act in furtherance of a cor- 
rupt agreement knowing that what he is doing is 
in furtherance of that agreement is as guilty 
as if he had originally conspired to commit the 
offense. State v. Klausner ..................... 270 

A Survey of Accessory After the Fact Exemptions .. 283 

A representation that one has the power and ability 
to secure something in the future, known to be 
false when made, is a sufficient basis for a 
charge of obtaining money under false pretenses. 
State v. Pasquale 

Other infringements of an ordinance afford no justi- 
fication for the defendant’s violation and evi- 
dence thereof is not admissible. State v. Giller .. 334 

One may not wilfully swear falsely and then, learn- 
ing that the deception will not succeed, tell the 
truth and so rid himself of criminality. State v. 
ENOUIALOZIIC oc lors Sicticncvnc totes 

By virtue. of R.S. 2:157-5 where an accused has 
given contradictory testimony, the state need 
not charge nor prove which statement was ‘ 
false but it is sufficient if the contradictory 
Statements are proven and it is charged one or 
the other was false. State v. Kowalczyk ....... Son 

A retraction does not ipso facto purge the criminality 
which exists when a person has wilfully sworn 
falsely. State v. Kowalezyk ......... a's cana ae oe Ae 

Objection to indictment for defect of form or sub- 
stance apparent on the face thereof should be 
taken before the jury is sworn. State v. 

IR OWEICZ ON ates coh Hainouss aware Seam fd siea es vin: (Gat 

A conviction may not be had for indecent exposure 
as constituting an act of public indecency under 
R.S. 2:140-1 unless the exposure was seen by 
someone. State v. Buffano ..4.2.36.6ccs6s000088 358 

Conviction on indictment charging indecent expo- 
sure to one X is improper where there is no proof 
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X saw the exposure. State v. Buffano ........... 358 
Barring certain exceptions, evidence that one ac- 

cused of a crime has been guilty of other crimes 

is: irrelevant. State v. Dietz... .< 06.5006 0sca4 359 


An alieged statement by one accused of crime, re- f 
duced to writing by another person, is not ad- : 
missible as a confession unless it was read over 
to or by the accused and signed or otherwise 
admitted by him to be correct. State v. Dietz ... 359 

Under Rules 2:11 and 4:5, the review of judgments of 
conviction in the local criminal courts may be 
had only by way of appeal to the County Court, 
except in extraordinary cases—when. and only fi 
when—review may be had directly by the Appel- 
late Division, at its discretion. State v. Yaccarino 413 

A sentence for a fixed term cannot be altered or 
modified by the trial court after an affirmance 
on appeal. State v. Kowalezyk ................ 431 

Where trial judge desires to modify the sentence 
while an appeal is pending, he may request the 
appellate court to remand the proceedings for F 
the purpose of having the sentence changed and 4 
then returned to it. State v. Kowalezyk ........ 431 


LO ee eT 


An unmarked crosswalk at a T intersection is lawful 
for pedestrian traffic and is a normal crossing 
place. Hopkins v. Municipal ................66<+ 293 


The mere presence of an infant within the state is 
sufficient to give the appropriate court jurisdic- 
tion over custody of the infant regardless of 
where the infant or its parents may have been 
domiciled: In re: Smith. «....:<s<o<s5.da0 ceed ees 254 


Evidence of any expense, a part of which resulted in 
financial loss to plaintiff, proximately caused by 
defendant's negligence. is admissible. Nusser v. 
RBG dc sass cee na me is rar ACE noe 122 

In assessing damages, court may take judicial notice 
of and the jury may properly consider the de- 
flated value of the dollar. Nusser v. United ..... 122 

Where by reason of a decline in the value of cur- 
rency and a decrease in the rate of exchange a 
loss is sustained in an unsuccessful attempt to 
transmit money to a foreign country. such loss 
must be borne by the sender provided the 
transmitter has used reasonable care to effect 
the transfer and has made refund within a rea- 
sonable time; but where the loss is sustained by 
reason of the failure of the transmitter to act 
diligently, it must be borne by the transmitter. 
Culmone v. American Express Co. ............ 155 

Held. on the facts here present, the loss sustained 
by the transmitter by reasop of depreciation of 
the lire did not result from the attempted 
transfer of funds by the sender, and hence is 
not chargeable to the sender. Culmone v. Ameri- 
ee, OF aT En eee 155 

(Continued on next page) 
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Only an expert qualified on the subject can express 

an estimate of the value of used clothing. Daw- 

SEE TM EI! Sogo od are co acd CRE PROT eee 

DEATH 

The finding of the death of a man missing in action, 

made by the appropriate military officers, is 

presumptive evidence of such death but is not 

evidence of the date of death. Lukens v. Camden 

The death of an absent person may be inferred or 

presumed before the expiration of 7 years 

where, in connection with other particular cir- 

cumstances, it appears that within that period 

he encountered some special peril or came with- 

in range of some impending or imminent danger 

which might reasonably be expected to destroy 

life. Lukens v. Camden 

Death may be proved in this State by (1) the usual 

proof; (2) proof under R.S. 3:42-1 after seven- 

years’ absence; (3) proof under P.L. 1945 c46, 

after a written finding of death under the Fed- 

eral Missing persons Act. In re Zweibel ........ 

A person absent for less than seven years will not 

be declared or found to be dead though there be 

261 § rid f facts and circumsta thich, to- 

270 | evidence of facts and circumstances which, to 

gether with the unexplained absence establish 

a probability of death. in re Zweibel ........... 
YECLARATORY JUDGMENTS 

70 A declaratory judgment will not be rendered where 

27 it would affect parties not actually represented 

or joined in the action. N. J. Bankers v. Van 

r PUR ENE ih cir es iced wera a era sremmmalon ee ee ne 

270 An unincorporated association cannot maintain an 

action which does not affect its common prop- 

erty, rights and liabilities merely because it may 

involve issues common to its members individ- 

ually. N. J. Bankers v. Van Riper, et al ........ 
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261 


270 The court will render a declaratory judgment on 
~ the constitutionality of a statute provided there 
: is a bona fide controversy between adversary 
parties. Turnpike Authority v. Miller ......... 
= JEFAULT JUDGMENTS 
70 Judgments by default other than for liquidated 
283 damages, must be on three days notice of ap- 
plication therefor where the party against whom 
same is to be entered has appeared in the cause 
and the default is for failure to plead. W. & E. 
ONE CUOOEE oe accie 5 seid @ oo. Waee cal ere eRees 
326 DEFICIENCY SUITS 
Action for deficiency on a bond secured by mortgage 
must be commenced within three months from 


334 © the date of confirmation of the foreclosure sale. 
MNACMRERGE 0 HPO M 5.35. 5c cs gosh wh 5.as0rd vio wig alee e ace oes 
DISCOVERY 


While witnesses’ statements and attorneys’ “work 
products”, are not subject to discovery, relevant 
facts, though contained therein, may be obtained 
through interrogatories. Schwartz v. P. S. ...... 

Answers to interrogatories do not estop the party 
furnishing them frcm relying on information 

sae developed by subsequent investigation at or be- 

35% fore the trial, but the court and jury may look 

askance at an unexplained change in position. 

ae Schwartz v. P. S. 
357 DISTRICT COURT PRACTICE 
Practice in the District Court conforms as nearly 

as may be to that of the County and Superior 

Courts. Palm Besehiv: Evers: «.... <.s6<ccccvawnsses 

357 Judicial action, with some few exceptions, takes the 
form of a writing, and oral disposition though 

noted in the Clerk’s docket, probably does not 

gd constitute such writing. Palm Beach v. Ivers .... 

358 | DIVIDENDS 
e Transferees of preferred stock take subject to set off 

- for overpayments of dividends made to trans- 
358 ferrors. Agnew v. American ios 
The right to the application of retained earnings to 

e payment of deferred prefered stock dividends, is 

359 conditioned upon the giving of a credit for divi- 

; dend overpayments, and does not involve a lien 
subject to provisions of the Uniform Stock 
Transfer Act. Agnew v. American ............. 

Where a reserve fund is accumulated in part by the 
withholding of earnings otherwise distributable 
as dividends on non-cumulative preferred stock, 
the fund, so far as it represents funds so re- 
tained, is available for payment of subsequent 
dividends on the preferred stcck. Agnew v. 
PCRS ha ss ops ov ural 4 SRS yale ea eR 

13 The right to the payment of accrued dividend de- 

. ficiencies on non-cumulative preferred stock 

from earnings not devoted to that purpose is an 
incident of ownership and is subject to a set off 
for dividend overpayments on that stock. Agnew 
v. American ..... 

JIVORCE 

Validity and effect of uncontested foreign divorce 
decree obtained by husband as it affects sub- 
sequent actions by the wife discussed. Payne 
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Vp MHGRE. seo Ses seas tdi er ee 
A husband is estopped from denying the validity of 
93 his wife’s Mexican divorce from her previous 


husband, where he knew of it and relied on its 
validity to marry her. Weise v. Hughes ........ 
It is the policy of the law that all proper defenses 
be made or compelied. Kress v. Kress .......... 
2 Condonation is an affirmative defense and must be 
34 pleaded. Kress v. Kress ..... ~ wera: 
Condonation is always conditional and the benefit 
thereof is lost when the erring spouse 2¢ain 






22 sertion. Heyman v. Heyman : 
A foreign divorce obtained by a husband on the 
ground of insanity of his wife is of no validity 

22 in this State where husband and wife were both 
domiciliaries cf this State and continued as such. 
Giekeniaus v. Bradley, etal: <5... cscs evecnsn 
Where a party submits to the jurisdiction of a court 
of a sister state and participates in its proceed- 
ings, he is bound by its determination that it 
had jurisdiction of the subject matter and of the 
parties, and cannot relitigate the issues here. 
Morrissey v. Morrissey & Steiker 
The validity of a foreign divorce decree may be col- 
laterally attacked as invalid for fraud or lack 

55 of jurisdiction despite the fact that at the time 
thereof neither party was domiciled here. Mor- 

rissey v. Morrissey & Steiker : 

A complainant has no legal status in this state to at- 

tack a foreign divorce decree in a direct proceed- 

J ing for that purpose when at the time of that de- 
5 cree neither he nor the spouse was a resident of 
this state. Morrissey v. Morrissey &. Stgiker ... 
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Mexican “mail order” divorces are a complete nullity 
in this State. Tonti v. Hodges .................. 
Where the validity of a foreign divorce is to be put 
in issue, the divorce should be pleaded and its 
validity made an issue by the pleadings. Tonii v. 
TUE ope oo sac ale decease nce « ARO ete ee ee 
The basis of jurisdiction to dissolve the matrimonial 
status is domicile. Tonti v. Hodges ............. 
In action for divorce, statements made by petitioner 
to another as to conduct of spouse are self- 
serving declarations and are not admissible to 
corroborate petitioner's cause of action unless 
they come within the exceptions outlined in the 
Franklin and Haskell cases. Capozzoli v. Capoz- 
MAD 8. cael cya tccalesraa ound Luiw ide Rae Aer nee ees 
Held, under circumstances, complainant was barred 
by laches from maintaining suit to void Nevada 
divorce decree obtained by her husband. Lawler 
Vi Bamtlen and Lawler... ccivcccssecuisarbnwewa: 
When attack is made on a foreign divorce decree 
equity will accord or refuse its aid upon general 
equitable principles and will consider such mat- 
ters as laches, the nature of the suit, and com- 
plainant’s motive or object in bringing the suit, 
Lawler v. Lawler and Lawler. .....:. «+ <sss«0«<< 
An award of support for infant children included in 
a divorce decree is valid and enforceable though 
the petition included no prayer therefor and no 
separate notice of application therefor was given 
to defendant. Rinker v. Rinker ................ 
An allowance of alimony in a decree of divorce 
granted on a petition which contained no prayer 
therefor and without notice to defendant of any 
application therefor, is unenforceable where the 
defendant did not contest the action, appear at 
the hearing, nor consent to the allowance. 
Ferrie. Ws, RUMOR «ose sicressiee vcd enenvesdedeuceus 
A prayer for general relief does not include a prayer 
or application for alimony. Rinker v. Rinker .... 
A divorce will not be granted on uncorroborated 
testimony. Brown v. Brown ........-cccssccese 
Where petitioner is proceeding on the theory of a 
constructive desertion his petition should so in- 
dicate and should set forth the facts establishing 
a constructive desertion with particularity. 
ERVIN, SERCO a a od cinidis occ tademumanee nerdy. 
A husband may properly watch his wife whom he 
suspects of adultery, in order to obtain proof 
of that fact, and such conduct does not con- 
stitute unclean hands, unless he contrived, in- 
vited, or encouraged her in the conduct com- 
plained of. Bingenheimer v. Bingenheimer ..... 
The defense by a wife that her husband consented to 
or contrived her adultery applied only where 
his acts or conduct were such as to cause or 
tend to bring about the offense. Bingenheimer 
Vi BINSERNGIMED. 2. cece casos tense csaoeusmease ss 
Under R.S. 2:50-37 our Chancery Division has jur- 
isdiction to order support of a minor child of 
parents divorced in another state even if that 
child is not resident here. Conwell v. Conwell .. 
A decree of another state ordering payment of sup- 
port for a minor child is entitled to full faith and 
credit as to past due payments thereunder, 
where under the law of that state the decree 
cannot be retroactively modified. Conwell v. 
COommeli oo. oscs cs 
Under R.S. 2:50-37 the court has authority pendente 
lite to direct a husband to vacate the apartment 
previously occupied by the family and surrender 


same to his wife and children. Burger v. Burger 


DOMESTIC RELATIONS 
An order of the Juvenile and Domestic Relations 
Court granting support to a wife is res adjud- 
icata as to the rights and relations existing at 
the time thereof but is not res adjudicata and 
does not bar a separate maintenance action 
where there has been a subsequent change in 
circumstances. Lasasso v. Lasasso .............. 
The Juvenile and Domestic Relations Court has con- 
current jurisdiction with equity to order support 
and maintenance of a spouse and children. 
Lasasso v. Lasasso ae 
The Juvenile and Domestic Relations Court has no 
jurisdiction to award support to a wife when she 
and her husband reside together. De Sena v. 
DG SOG Sec cecwes 
DOWER 
When a testator makes provision for his wife and it 
appears that such provision was intended in 
lieu of dower and that it would be inconsistent 
for her to enjoy both, the wife must make an 
election. Glickenhaus v. Bradley et al .......... 
Where an incompetent wife has to elect between 
dower and her husband’s will provisions, the 
ccurt may direct her genera! guardian to make 
the election for her. Glickenhaus v. Bradley et al 
Held, husband’s bequest to his “divorced wife” was 
not intended as in lieu of dower. Glickenhaus v. 
Bradley et al 
EASEMENTS 
Held, there is no implied easement in the grantor 
to continue to hang clcthes lines from his prop- 
erty to a pole on the lands conveyed to the 
grantee, Schachier v. Fide® 2. ssscncssencces ss 
A reservation of an easement in a grantor will not be 
implied except pc y in a case where the con- 
tinuance of the use for the benefit of the parcel 
retained is so valuable and useful to its enjoy- 
ment as to remove all reasonable doubt that the 
parties intended the easement to arise. Schachter 
See eee ; 
EMPLOYER & EMPLOYEE 
Held, when New York company requested Newark 
union to supply certain employees for a job in 
Brooklyn, it designated the Newark local as its 
agent to offer the employment and persons hired 
by the union in New Jersey for the job were 
employed under a contract made in this state. 
Gomez v Federal 
A hiring contract does not require formality, it may 
be accomplished by words or may be implied 
from conduct without words. Gomez v. Federal . 
An employee does not fall within the exemption of 
Sec. 13(b) (1) of the Fair Labor Sttandards Act 
unless he is engaged in activities relating to the 
safety of operations cf motor vehicles. Sherman 
a 
A certificate of the Department of Labor as to an 
inspection and report by an inspector of the 
Wage and Hour Division is not entitled to the 
weight accorded to administrative regulations 
and constructions. Sherman v. Coastal ......... 
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A determination by the Wage & Hour Administrator 
as to the exempt status of an employee is not 
binding between the employee and employer. 
Shesnan vy. -\Coastah s .i.02252c0ccedenes seen 

The defense afforded an employer by Sec. 9 of the 
Portal-to-Portal Act is not available unless he 
pleads and proves he acted in good faith in re- 
liance on administrative sanction. Sherman v. 


~~ Const: si ococ cece ccerenkessaxeneeentenee 


The burden of proving that an employee is within 
an exempt classification under the Fair Labor 
Standards Act is on the employer. Sherman v. 
COOMBS oe o kcdccciccccatcuvedtusviade nada 

‘The issue of whether an employee is a bona fide ex- 
ecutive within the Wage and Hour Administra- 
tors definition is factual and depends on whether 
the evidence establishes the factors enumerated 
in the definition. Sherman v. Coastal .......... 

In action by employee for overtime compensation 
under the Fair Labor Standards Act it is suf- 
ficient if he produces evidence from which the 
amount and extent of his work may be justly 
and reasonably inferred. Sherman v. Coastal .. 


ENGAGEMENT RINGS 
An engagement ring can be recovered by the man if 
the engagement is dissolved by mutual consent 
or the woman unjustifiably breaks off the engage- 
ment, but cannot be recovered if he unjustifiably 
breaks the engagement. Mate v. Abrahams ...... 


EQUITABLE CONVERSION 
Nothing will defeat the equitable conversion arising 
out of a contract for sale of realty except in- 
validity or unenforceability of the contract. 
Courttiey: v. HANSON, < oo5 once cen stiesnascuadeues 
Refusal of the vendee to take title will not, standing 
alone, defeat the equitable conversion, nor will a 
decree of foreclosure. Courtney v. Hanson ...... 
Held: Surplus money arising out of foreclosure sale 
to vendee under contract of sale, belongs to per- 
sonal representatives of vendor. Courtney v. 
ROR os 6.6 eset. nec se niticn wanes tae 


EQUITY PRACTICE 
The doctrine of unclean hands should not be so 
rigidly applied as to allow an unconscionable 
gain to the wrong-doer at complainant's expense. 
Hollander v.. lmpesial. 2.606 .<cccsscncecanaedes 
Publication by plaintiff of the pendency of a suit to 
enjoin a competitor and of possible action against 
those dealing with the competitor, does not just- 
ify the application of the clean hands doctrine, 
where the publication contains no misrepresen- 
tations of fact and was made in good faith upon 
the advice of counsel. Hollander v. Imperial .... 


ESCHEAT 
The defense of the statute of limitations may be suc- 
cessfully asserted against the state in an action 
to escheat personal property under R.S. 2:53-15 
et seq, as to all debts, claims and interests bar- 
red by the statute of limitations prior to the 
enactment of the escheat act. State v. Standard 
ON oo ccininionedviveiduel cekedeeruene tee 
The power of the state to escheat personal property 
inferentially abandoned or unclaimed cannot be 
controverted but the right to effectuate such 
power with respect to certain property and in 
certain instances may be lawtully blockaded. 
State .v. Standard: Ob 5. cic. ccncenvencegvewseca 
While the defense of the bar of the statute of limi- 
tations is a vested right of a debtor as against a 
creditor, of which he cannot be constitutionally 
deprived without compensation, it does not give 
him a vested right to the claim immune from a 
recovery thereof by the State in the pursuit of 
its governmental power. State v. Standard Oil .. 
The right of the State to escheat unclaimed or aban- 
doned property is a part of its police power and 
is not abated by a statute of limitations barring 
the claim of the original or unknown creditor. 
State: v. Standard OU 2. .0.cccecnsucssesanvenwens 


ESTATES 
The law of the state of domicile of the decedent 
governs the disposition of his estate. Lukens v. 
CEMGRTE 2.6 5 ci.c.bne cane edadnacasataeeee ean 
Where the obligations of the estate exceed the 
residuary estate, general legacies abate in full 
and specific legacies or devises contribute rat- 
ably. Bankers v. Hess... cciccasncscassaveswaes 
Where the payment of taxes more than exhausts the 
residuary estate, an executor may sell such per- 
sonal and real property, including that in spe- 
cific legacies, necessary to pay the obligations. 
Bankers: v.. Hess. .cc wavdcvecedsavevasenaree 
While as a general rule inheritance taxes are as- 
sessed against and chargeable to each legatee or 
devisee, and estate taxes are chargeable against 
the estate and payable out of the residuary es- 
tate, the liability for the payment of the taxes 
may be fixed differently by the Will of the test- 
ator and his intention as so expressed governs. 
Hasindes: ,. HOSS) 6. 6 écicvcnncuseadcnace penteeeee 
The failure of a testator to provide for disposition 
of the corpus of a trust upon the failure of a 
contingent remainder results in the creation of 
a reversionary estate vesting in his heirs at law 
and next of kin, depending on the nature of the 
property, at his death, subject to being divested 
if the contingency occurs. Miller v. Woodbury .. 
In the circumstances here present, rule adopted that 
decree making partial distribution of the funds 
of an estate is—so long as it stands—conclusive 
with respect to all rights in the fund distributed 
only and cannot be made the basis of an estoppel 
when another distinct fund is to be part of the 
same estate and involve the same legal ques- 
tions. Pennsylvania Company, etc. v. Clark- 
SOM OR RAE sce ccnecncnnscdous ne cumun ene aeee 
Appellate Division occupies the place of the Prerog- 
ative Court on a motion for leave to appeal 
from an Orphan’s Court decree after the time 
fixed by the statute, and may, in a proper case, 
grant the motion. Kozarski v. Monta ......... 
The Orphan’s court has jurisdiction to determine 
the issue of title between the estate and the 
administrator claiming in his individual cap- 
acity, on the accounting of the administrator. 
Homamahsh~w.. Wear <5 a ois.d.6 < cnct ances nannsineee 
(Continued on next page),  « 
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An executor who pays or compromises claims against 
the estate which on exceptions to his account 
are found to be illegal or unfounded, will not 
be allowed a credit for such payments in his 
account but he is not thereby subjected to a 
surcharge for the costs of the proceedings on 
the exceptions unless there is a finding of col- 
lusion or want of good faith on his part. In 
Re Sands estate 

The determination of the distributive shares of an 

estate of a New Jersey decedent is a matter for 

the state courts, and until the shares are deter- 
mined by our courts the Alien Property Cus- 
todian cannot vest in himself any specific por- 
tion or interests in the estate. In re Blau 

jurisdiction of the Orphans’ Court under 

R.S. 3:17-14 is limited to approval or disapproval 

of the proferred sale by the administrator C.T.A. 

and once the approval is given, its jurisdiction 

is exhausted. Carter v. Mishell 

A sale of realty made by an administrator C.T.A. 
with approval of the Orphans’ Court under 
R.S. 3:17-13 and 14 is not a judicial sale. Car- 
ter v. Mishell 


ESTOPPEL 
The doctrine of estoppel does not apply to an ultra 
vires act of a municipality where it has ex- 

>» ceeded its power. Allgaier v. Woodbridge 
To invoke the doctrine of estoppel by election it 
must appear the party seeking to invoke the 
estoppel relied on the position previously taken 

by the other and that to permit the other to 
change his position now would be injurious or 
unjust to the former. Sare et als v. Pension 
DPUMORIMA ig :55,v0.glow'vs Goebre bee SR Ne eA OIF ewes Se 
Owner's failure to make payments under building 
contract does not estop him from asserting con- 
tractor’s waiver of mechanic’s lien contained in 
the contract, but such waiver does not discharge 

the owner’s personal liability. Mitchell  v. 
Wrightstown, et al 
An infant who misrepresents herself to be of full 
age and so appears to be, is estopped from as- 
serting infancy in avoidance of a contract so 
obtained. Goerke Co. v. Nicolson 
The obtaining of a license to operate a business at a 
certain location from one not charged with en- 
forcing the zoning ordinance, is no defense to 

a prosecution for violation of the ordinance. 
State v. Yaccarino 


EVIDENCE 
The finding of the death of a man missing in action, 
made by the appropriate military officer, is pre- 
sumptive evidence of such death but is not evi- 
dence of the date of death. Lukens v. Camden .. 
prosecution for receiving stolen goods refusal 
of court to permit cross examination of State’s 
witness as to sentence following his plea of 
non-vult to indictment arising out of same affair; 
Held not error, where it appeared trial court 
stated the witness had not been sentenced yet 
and full cross-examination was previously had 
as to the witness’ arrest and dealings with the 
prosecutor’s office. State v. Vigorito 
On proof that goods bailed were returned in a dam- 
aged condition, the bailor has made out a prima 
facie case of negligence against the bailee. Bach- 
man v. Lehigh 
The Shop Book Rule in New Jersey, 
RR RPIRNNNNE cig 5 So's ok ors wre tsie Se wid PSS vb to Iw am 
Statements made to or observations made by co- 
employees or others several days after an al- 
leged accidental injury, are not admissible as 
part of the res gestae. Andriczak v. National ... 
Statements made by an employee to his treating 
physician, relating to symptoms and _ feelings 
are admissible, but statements made to the 
physician as to the cause of the injury or as to 
the place where it occurred are inadmissible and 
testimony thereof cannot be made the basis of 
an award. Andriczak v. National 
Where an executor sues.on a note allegedly found 
among decedent’s assets he may be cross exam- 
ined as to other disclosures in the records and 
papers of decedent concerning said note. Leek 
v. Wieand 
Extrinsic evidence is admissible to aid the court in 
construing a will, including records and books 
of decedent. Leek v. Wieand 
Where an executor sues on a note and offers same 
in evidence after identifying defendant’s signa- 
ture, he may be cross examined as to other 
writing on and the physical aspects of the note. 
Leek v. Wieand 
A specialist to whom the patient has been referred 
by his treating physician for examination and 
diagnosis occupies the position of a treating 
physician with respect to giving testimony. 
RSC AIS) ENAUEONON 5c sis-osieew see pisdaiess mes oi6%s 
When a physician who has examined the patient is 
called by the adverse party, he may testify to 
relevant statements made by the patient at the 
time of the examination. Epstein v. National .. 
Declarations as to symptoms made to one’s treating 
physician are admissible, but when those declar- 
ations are made not for the purpose of treat- 
ment, but to lead the physician to form an 
opinion to which he may testify as a witness for 
declarant, the declarations made under such 
circumstances are not competent evidence on 
behalf of the declarant. Epstein v. National .... 
Parol or extrinsic evidence is admissible to explain 
an ambiguous or doubtful writing but is not 
admissible where the language has an ordinary 
meaning or where the meaning is clear on the 
face of the writing. Central v. Herbert, et al ... 
In action for divorce, statements made by petitioner 
to another as to conduct of spouse are self- 
serving declarations and are not admissible to 
corroborate petitioner’s cause of action unless 
they come within the exceptions outlined in 
the Franklin and Haskel cases. Capozzoli v. 
Capozzoli 
Where a witness testifies contrary to a prior state- 
ment and the state pleads surprise, evidence 
of prior contradictory statements by the witness 
is admissible to neutralize his testimony but 
such evidence has no substantive or probative 
value. State v. Rappise .................00% ‘ 
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Acts and declarations of one known to the grand 
jury, but not named as a defendant in a con- 
spiracy indictment are not admissible against 
or binding upon the defendants named. State v. 
Rappise 

In negligence action based on alleged violation of 
Interstate Commerce Commission rules and reg- 
ulations, it is error to refuse to admit and to 
refuse to consider such rules and regulations. 
Carlo v. Okonite 

Evidence of any expense, a part “of which resulted in 
financial loss to plaintiff, proximately caused by 
defendant’s negligence, is admissible. Nusser 
v. United 

On a charge of assault and battery, a defendant who 
claims self-defense may introduce evidence of 
the reputation of the complaining witness as a 
violent and dangerous person and of defendant’s 
knowledge of such reputation. State v. Engels .. 

In a will contest, an attesting witness may be asked 
to state the circumstances under which he 
signed his name and whether there was any 
conversation with the testatrix at the time, 
even though there is a legally perfect attestation 
clause on the Will. In Re Fineman . 

Circumstantial evidence is sufficient to sustain a 
conviction if it is so clear and strong as to indi- 
cate accused’s guilt beyond a reasonable doubt 
and to exclude beyond a reasonable doubt 
every other hypothesis. State v. Donohue 

While evidence of the commission py accused of 
other similar offenses is not admissible to show 
he committed the crime charged, it is admis- 
sible to show malice or ill will on the part of 
accused toward the victim or when it tends 
logically to prove some particular element of 
the crime charged. State v. Donohue 

Objection by defendant that admission of death 
certificate in murder trial violates constitu- 
tional right to be confronted with the witnesses 
against him recognized as having possible merit 
but not passed upon as defendant consented to 
limited introduction of the certificate. State 
v. Donohue 

Alleged error in the admission of evidence is not 
available on appeal unless odjection to the ad- 
mission was made at the trial. State v. Donohue 221 

The adoption of a family tree by a family makes 
it a family assertion admissible as evidence of 
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DEMPNES (NEN PASIAN 4.5 scree shy 4 cine saeeenwe 240 
A document proporting to be a family tree is ad- 
missible on the question of pedigreé where a 
prima facie case of genuiness and authority is 
Pete tsteed. TPE TIAR 6 os sss00isn o.bins nieve wars 240 
Hearsay evidence as to pedigree is admissible as an 
exception to the hearsay evidence rule. In 
PERSIDT. isisscwacicouas ese oneoe ae eater e re 240 


Evidence in the possession of police or prosecuting 
authorities is not privileged and is subject to 
subpoena and introduction by a _ defendant 
where it is relevant and material. State v. Cooper 246 

A letter written by a party’s attorney in a prior ac- 
tion is not admissible as an admission against 
him in a subsequent action. Dumont v. Dinallo 

Expert witness who examined allegedly defective 
bicycle more than two years after accident sued 
upon is competent to testify as to its condition 
and to answer proper hypothetical question 
thereon where uncontradicted proof is there was 
no use nor change of condition in the interval. 
Parisi v. Bush Co. 

Only an expert qualified cn the subject can express 
an estimate of the value of used clothing. Daw- 
son v. Holcomb 

While a memorandum made after an event may be 
used by a witness to refresh his memory, it is 
not affirmative, intrinsic proof of the matters 
stated therein and is not admissible in evidence. 
Pawson WV. GAGWIOMD. 6.6256. aulvsunwdeaedsa mess 

Other infringements of an ordinance afford no 
justification for the defendant’s violation and 
evidence thereof is not admissible. State v. Giller 334 

Voluntary statements and unauthorized acts of 
municipal officials are not binding on the mun- 
icipality and are not admissible in evidence. 
State v. Giller 

In civil cases it is sufficient if 
evidence be such as to afford a fair and rea- 
sonable presumption of the facts inferred; that 
is, that the claimed conclusion be a probable or 
more probable hypothesis, with reference to the 
possibility of other hypotheses.. Jochim  v. 
Montrose 

Direct evidence of the cause of death is not essential; 
this may be proven by circumstantial evidence. 
Sachim, VA MAGMITOSE ss. c0:5:0aie wae dancsnee caves 351 

An alleged statement by one accused of crime, re- 
duced to writing by another person, is not ad- 
missible as a confession unless it was read over 
to or by the accused and signed or otherwise 
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admitted by him to be correct. State v. Dietz .. 359 
Barring certain exceptions, evidence that one ac- 

cused of a crime has been guilty of other 

crimes is irrelevant. State v. Dietz ........... 359 


Error in admission of evidence which-is not pre- 
judicial is not ground for reversal. Rule 1:2-20 
(b). Parsippany v. Bowman 

Maps drawn between 1930 and 1937 showing a cer- 
tain road are not admissible on the issue of the 
state of that road in 1760. Parsippany v. Bowman 387 

Failure of a witness to produce certain records 
ordered to be produced before a master, should 
not completely bar him from testifying at a 
subsequent trial, but his testimony should be 
limited to that outside the records not pro- 
duced. Kirchner v. Kirchner 

There is no error in denying a blanket motion to 
strike a witness’ testimony as incompetent 
where a part thereof is competent. Beam v. Kent 422 

A motion to strike testimony or an objection should 
particularize the testimony objected to. Beam 
v. Kent 

Objections to evidence must be timely and come too 
late when made after all the testimony has been 
given and is in the record. Beam v. Kent ...... 422 

Held, under the circumstances here present it was 
an abuse of discretion and prejudicial error to 
refuse to permit plaintiff to introduce additional 
material testimony after defendant moved for 
involuntary dismissal, especially since court was 
informed statute of limitations had run against 
new action. Carlo v. Okonite 
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EXCHANGES 
Held, on the facts here present, the loss sustained by 
the transmitter by reason of depreciation of the 
lire did not result from the attempted transfer 
of funds by the sender, and hence is not charge- 
able to the sender. Culmone v. American Ex- 
PRESS TOO. cos cose wanesoncens an phe sunecs 
Where by reason of a decline in the value of cur- 
rency and a decrease in the rate of exchange a 
a loss is sustained in an unsuccessful attempt to 
transmit money to a foreign country, such loss 
must be borne by the sender provided the trans- 
mitter has used reasonable care to affect the 
transfer and has made refund within a reason- 
able time; but where the loss is sustained by 
reason of the failure of the transmitter to act 
diligently, it must be borne by the transmitter. 
Culmone v. American Express Co. ............. 
EXTRADITION 
When a crime against the laws of a demanding state 
is sufficiently charged, the sufficiency of the in- 
formation, in fact or law, to warrant convic- 
tion, must be determined by the courts of that 
state, not by those of the asylum state. Frank 
v. Naughright 
Criminal informations, in states which allow them, 
are sufficient for extradition purposes. Stark 
Vs, (USIP RNIMIOEO a. Since Saat score Oe Soca has sos hie wale 
An indictment or information is sufficient for ex- 
tradition purposes if the acts therein alleged to 
be a crime may, within the bounds of reasonable 
understanding, be such in the demanding State. 
Stark v. Livermore 
FALSE SWEARING 
One who immediately retracts or corrects a false 
statement or false testimony is not guilty of the 
crime of false swearing. State v. Kowalczyk .. 
One may not wilfully swear falsely and then. 
learning that the deception will not succeed, 
tell the truth and so rid himself of criminality. 
SUS AV. IROL (oda raat scoier scares 0s wir, Perarotens 
A retraction does not ipso facto purge the crimin- 
ality which exists when a person has wilfully 
sworn falsely. State v. Kowalczyk 
By virtue of R.S. 2:157-5 where an accused has given 
contradictory testimony, the state need not 
charge nor prove which statement was false 
but it is sufficient if the contradictory state- 
ments are proven and it is charged one or the 
other was false. State v. Kowalczyk 


FEES 
The consolidated corporation is not liable for costs 
and counsel fees for stockholders petitioning 
under R.S. 14:12-7. In re Jansen Dairy ........ 
Fees of appraisers appointed under RS. 14:12-7 are 
to be borne equally by the petitioning share- 
holders and the consolidated corporation. In re 
Jansen Dairy 
FIXTURES 
In the absence of agreement to the contrary, trade 
fixtures are removable by a tenant so long as 
he remains in possession of the leasehold, pro- 
vided they are capable of removal without ma- 
terial injury to the realty, notwithstanding his 
failure to preserve such right in a renewal lease. 
15 ECT UP Za 2 1 |e ea i ee ua meta 
The institutional theory applies to owner, mortgagee 
and conditional seller situations but not in a 
landlord-tenant relationship. Handler v. Horns 
The open, visible, and exclusive possession of a ten- 
ant is constructive notice to a purchaser of a 
collateral agreement between the tenant and 
his landlord by which ownership of an oil burner 
and tank installed by the tenant remains in the 
tenant. Serafin v. Wolff 
FORECLOSURE 
Held, default under mortgage having been cured 
before suit to foreclose was commenced, mort- 
gagee will not, under circumstances, here. be 
permitted to proceed with the foreclosure. 
Wilhams v. Evenstein® o..0c6icosckessacee sees 
Accounting between mortgagor and mortgagee 
should be stated as of the date of the actual 
tender of redemption. Ghee v. Davenport 
Notice of motion to redeem given within 10 days 
after sheriff's sale is timely under Rule 3:77-5. 
Ghee v. Davenport: ...6.0..0..55. 
FRAUDULENT CONVEYANCES 
In order to obtain the aid of Chancery to set aside a 
fraudulent conveyance, a creditor must have a 
judgment or other lien against the property 
transferred. Hussong v. Fox 
The filing with and allowance of a mortgage defic- 
iency claim, by an administrator, more than 3 
months after confirmation of foreclosure sale, 
does not give the mortgagee a standing to main- 
tain a suit to set aside alleged fraudulent con- 
veyance by the deceased mortgagor. Hussong v. 
Fox 
The detense that the conveyance was in satisfaction 
of a pre-existing indebtedness is a complete 
defense to an action to set the conveyance aside 
as fraudulent, provided the indebtedness is 
reasonably proportionate to the value of the 
property conveyed. Schwartz v. Battifarano .... 
A wife entitled to accruals of alimony is a creditor 
who can maintain an action to set aside a fraud- 
ulent conveyance. Kirchner v. Kirchner 
FRAUD 
A defrauded party to a contract must make his 
election to rescind with reasonable promptitude 
after discovering the fraud or he will be barred 
from rescinding; a delay of over a year and half 
between discovery of the fraud and institution 
of suit to rescind bars rescission. Franco v. De 
WOMIMINCU IE, cae Soe Sine o ses eee Sens oe ce ord ave 
action in fraud and deceit will lie by a tenant 
against a landlord where the tenant was induced 
to surrender possession of the premises by a 
fraudulent representation of the landlord that 
he required same for his own use. Lyster v. Ber- 
berich 
GAMBLING 
A judgment based on loans nsininaie made to aid 
or facilitate a gambling transaction or enterprise 
is void ab initio, and may be collaterally at- 


tacked. Schwartz v. Ba 
The court will restrain enforcement of a judgment 
based on loans knowingly made to aid or facili- 
tate a gambling enterprise. Schwartz v. Bat- 
tifarano 
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GIFTS 
An engagement ring can be recovered by the man if 
the engagement is dissolved by mutual consent 
or the woman unjustifiably breaks off the en- 
gagement, but cannot be recovered if he un- 
justifiably breaks the engagement. Mate v. 
Abrahams 
GUARDIANSHIP 
Accounts of guardians de facto or de son tort had to 
be settled in the old Court of Chancery and 
hence that jurisdiction is now in the Superior 
Court. Miske v. Habay et al 
The old Orphans’ Court had, and hence the new 
County Courts have, no jurisdiction to entertain 
accounts by a putative guardian of an incom- 
Ppetent whose appointment was void for want 
of notice to the incompetent. Miske v. Habay 
BE es es Wea ae lasiticig. sn oe ue emer eee Rae e 58 


When a crime against the laws of a demanding 
state is sufficiently charged, the sufficiency of 
the information, in fact, or law, to warrant con- 
viction, must be determined by the courts of 
that state, not by those of the asylum state, 
Frank v. Naughright 

HIGHWAYS ; 

Where the state acquires lands for highway purposes 
by voluntary conveyance in fee simple and such 
lands abut a street, the state, like any other 
owner, acquires title to the abutting portion 
of the street up to the center line thereof. Lindel 
v. Miller et als 

An owner whose lands abut a highway is entitled 
to access thereto and where the highway is 
curved, such access should be between lines 
extended from the point of intersection of the 
side lines of his lot with the highway line along 
radial lines perpendicular to the tangent of the 
circle (center line of the highway) at the point 
of intersection with such center line. Lindel v. 
Miller et als 

HOUSING 

The authorities in charge of public housing projects 
cannot segregate nor discriminate against col- 
ored persons in the renting of such housing 
facilities. Seawell v. Mac Whitney ............. 18 

HUSBAND AND WIFE : 

Validity and effect of uncontested foreign divorce 
decree obtained by husband as it affects sub- 
sequent actions by the wife discussed. Payne 
v. Payne 

A foreign decree of divorce is no bar to an action 
by a non resident wife against her resident 
husband for separate maintenance and for a de- 
termination that such decree was obtained by 
fraud and is not entitled to recognition here. 
Payne v. Payne 

A husband is estopped from denying the validity 
of his wife’s Mexican divorce from her previous 
husband, where he knew of it and relied on its 
validity to marry her. Weise v. Hughes 

The Juvenile and Domestic Relations Court has con- 

current jurisdiction with equity to order sup- 
port and maintenance of a spouse and children. 
RaeaOEO Bc, SOAS cio coins did sted sdlcwia sania cess 25 
order of the Juvenile and Domestic Relations 
Court granting support to a wife is res adjudi- 
cata as to the rights and relations existing at the 
time thereof but is not res adjudicata and does 
not bar a separate maintenance action where 
there has been a subsequent change in circum- 
stances. Lasasso v. Lasasso 

Where there has been a separation the husband is 
not liable for the wife’s contracts unless (1) the 
separation was by mutual! consent and there was 
no provision for nor separate means of support 
of the wife, or (2) the wife justifiably left be- 
cause of misconduct of the husband. Kelner v. 
Lee 

A husband’s duty to supply necessaries is satisfied 
by a single performance; having once supplied 
the necessaries or the money to purchase them, 
he is not liable for bills incurred by the wife 
for items which would otherwise be necessaries. 
ORR Ms IROL 5 a ius nerds ow calorie sis naile wowteneeloes 41 

The right of one spouse to take under the will of 
the other spouse is not in law or in equity dem- 
olished or foreclosed by an antenuptial con- 
tract or property settlement between them, in 
the absence of an oppugnant intention. 1st Nat'l. 

v. Miley 

Where a man and woman marry and live together as 
husband and wife, but their intent to be law- 
fully married is frustrated by the existence of 
some unknown impediment, when the impedi- 
ment is removed and their same intent continues, 
their relations are lawful as of the original mar- 
riage. Tasto v. Tasto 

A husband who remarried after obtaining a decree 
nisi but before his final decree, is estopped from 
denying the validity of the second marriage after 
the decree has become final where he represent- 
ed to his second wife that he was fully di- 
vorced at the time of their marriage. Tasto v. 
Tasto 

A husband cannot recover workmen’s compensation 
for injuries sustained while working in a busi- 
ness owned and operated by his wife. Bendler 
v. Bendler 

INCOME TAX 

Federal Income Tax Procedures on Dissolution of 
a Corporation, by Samuel S. Starr ............. 57 

How Confidential is your Income Tax Return? 205 

Signatures on Corporation Income Tax Returns by 
Martin Fleischman 

INCOMPETENCY 

The trustees of a trust the income of which is payable 
to a mental incompetent, may apply to Chan- 
cery, on behalf of a minor child of the incom- 
petent, for an order directing them to expend 
part of the income for the support and main- 
tenance of such child, where there has been no 
guardian for the incompetent appointed here. 
Marsh v. Scott 

Where an incompetent wife has to elect between 
dower and her husband’s will provisions, the 
court may direct her general guardian to make 
the election for her. Glickenhaus v. Bradley et al 39 

Lease annulled on the ground of incompetency of 
the lessor since she did not have the ability to 
understand in a reasonable manner the nature 
and effect of the transaction. Buddy v. Buddie .. 90 
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In Chancery a bill might be filed by a next friend on 
behalf of a mental incompetent not so found on 
an inquisition, upon an order of the Chancellor 
based upon affidavits. Buddy v. Buddie 

The fact that a person is legally declared to be a 
mental incompetent has no bearirig on earlier 
proceedings had when he was shown to be or 
presumed to be competent. 
Drachenberg 

An incompetent shall be represented in an action by. 


a guardian or guardian ad litem appointed by ~~~ 


the court, and not by a next friend. Drachen- 
berg v. Drachenberg 
When mental competency is proved to exist at a 
certain time, the law presumes it to continue 
until the contrary is shown. Drachenberg v. 
Drachenberg 


INFANTS 


An infant may disavow a contract to purchase, re- 
turn the property, and recover money paid on 
account subject perhaps to a counterclaim for 
damages to or partial destruction of the prop- 
erty. Carter v. Jays 

An infant may, by fraudulent representations as. to 
his age, be estopped from disavowing his con- 
tract and recovering payments made thereon. 
Carter v. Jays 

Application to vacate a judgment on the ground de- 
fendant was an infant and was not represented 
by a guardian properly denied where no injus- 
tice was done to the infant defendant thereby. 
Goerke Co. v. Nicolson 

A judgment procured against an infant who was 
served personally with process, without the ap- 
pointment of a guardian ad litem, may be er- 
roneous but is not void, and stands until re- 
versed on appeal or vacated in a direct proceed- 
ing. Goerke Co. v. Nicolson 

An infant who misrepresents herself to be of full age 
and so appears to be, is estopped from asserting 
infancy in avoidance of a contract so obtained. 
Goerke Co. v. Nicolson 


INHERITANCE TAX 


While the making of a gift less than two years before 
the death of the donor raises a presumption that 
it was made in contemplation of death, the ulti- 
mate test of taxability is whether the gift was 
a substitute for testamentary disposition; wheth- 
er it was generated by thoughts of death as 
distinguished from purposes associated with life. 
First Nat'l v. Zink wads 

Held, the gift of a straight annuity policy was not, 
under the evidence here, a transfer made in 
contemplation of death. First Nat'l v. Zink 

A transfer intended to take effect at death is regard- 
ed as a substitute for a testamentary disposition, 
and taxable, to the extent that the value of the 
property exceeds the financial consideration 
received therefor by decedent or his estate. 
Sensoedes Ve MGUY (oc oc cc cccnvageccedcewsetee 

The taxability of a transfer under an agreement to 
transfer intended to take effect at death is 
measured by the actual outcome at death and 
not by the motives, intentions, or circumstances 
prevailing when the decedent made or agreed 
to the transfer. Schroeder v. Kelly 

A settlement agreement between proponents and 
opponents of a Will which has been probated, 
providing for distribution other than that made 
by the Will, does not affect the levy of inherit- 
ance taxes on the distribution made by the Will. 
Borish v. Zink 


INJUNCTIONS 


Interlocutory relief based on a written contract will 
not be refused on the basis of mistake in the 
contract unless there is a showing reformation 
would probably be granted at the final hearing. 
Heuer v. Rubin 

A contract provision calling for arbitration of any 
controversies thereunder is no bar to an injunc- 
tion against an admitted violation thereof which 
threatens irreparable injury. Sonotone v. Ellis .. 

The court will restrain enforcement of a judgment 
based on loans knowingly made to aid or facili- 
tate a gambling enterprise. Schwartz v. Bat- 
tifarano AP 


INSANITY 


The rule that insanity will not constitute a defense 
to a criminal charge unless it was such as to 
render the accused incapable of distinguishing 
right from wrong at the time of and with respect 
to the act committed, reaffirmed. State v. 
CNRS 8 Sood wc Hidoy cha nd RATER 

Mental condition of an accused who does not come 
within the legal test of insanity is not admissible 
to reduce the degree of murder. State v. Cor- 
dasco 


INSURANCE 


Provision in policy limiting liability to $2,000 does 
not bar interest on that sum from date insurer 
became obligated to pay same. Ward v. Phila- 
GONE | oh6 Lo dons on ow nendanawdacaateceverncmase 

BMC 32 endorsement on interstate commerce fire 
insurance policy limits liability for aggregate 
loss to goods occurring at one time and place 
to $2,000. Ward v. Philadelphia 

While as a general rule one who signs an instrument 
is legally presumed to be aware of its contents 
and bound thereby, the rule does not apply 
where the signer is unable to read and the con- 
tents were not explained to or understood by 
him. Ciampoli v. Prudential 


INTEREST 


Interest is allowed where the damages are readily 
ascertainable, as by mere computation at a fixed 
standard or unit price. Bachman v. Lehigh 

Provision in policy limiting liability to $2,000 does 
not bar interest on that sum from date insurer 
became obligated to pay same. Ward v. Phila- 
delphia 


INTERNATIONAL LAW 


Civil Rights in the New German Constitution ...... 


INTERROGATORIES 


Interrogatories asking the defandant in a negligence 
action to set forth in detail the alleged contribu- 
tory negligence of the plaintiff are proper. 
Cehepatincy. Pol Ge. 5 os cndccdcsedadeaemmat akacas 

Interrogatories asking the names and addresses of 


all witnesses known to have knowledge of the. 


occurrence or transaction involved are proper. 
CE GS SG 6 ois a xdavvadnsidaadlad canes 


90 


Drachenberg  v. 
286 


286 


135 


406 


77 


77 


198 


198 


103 


10 


77 


238 


169 


278 


278 


366 


17 


278 
183 


160 


1949 Annual Index 


Page Sevem 





a] 


Answers to interrogatories do not estop the party 
furnishing them from relying on information 
developed by subsequent investigation at or be- 
fore the trial, but the court and jury may look 
askance at an unexplained change in position. 
Sehwoerts: v.. Po Ge ccc civacaccucddccneanseeatesas 

While witnesses’ statements and attorneys’ “work 
products”, are not subject to discovery, relevant 
facts, though contained therein, may be obtained 


100 


through interrogatories. Schwartz v. P. S. ...... 1 
INTERSTATE COMMERCE 


In negligence action based on alleged violation of 
Interstate Commerce Commission rules and 
regulations, it is error to refuse to admit and to 
refuse to consider such rules and regulations. 
Carlo v. Okonite 


ee 


111 


BMC 32 endorsement on interstate commerce fire in- . 


surance policy limits liability for aggregate loss 
to goods occurring at one time and place to 
$2,000. Ward v. Philadelphia 


IUDGMENTS 


A judgment for arrearages in alimony or mainten- 
ance, counsel fees and costs, does not become 
a lien against lands of the judgment debtor 
until an abstract thereof has been filed and 
recorded in accordance with R.S. 2:29-58. Bow- 
ery v. Rillo 
A judgment must not go beyond the issues raised 
by the pleadings except to the extent that the 
pleadings may be superseded by pretrial order. 
Scott v. Stewart 
The court will restrain enforcement of a judgment 
based on loans knowingly made to aid or facili- 
tate a gambling enterprise. Schwartz v. Bat- 
tifarano 
A judgment based on loans knowingly made to aid 
or facilitate a gambling transaction or enterprise 
is void ab initio, and may be collaterally attack- 
ed. Schwartz v. Battifarano 
A judgment for arrears in alimony may be entered 
for the sum demanded plus all accruals to the 
date of judgment. Kirchner v. Kirchner ........ 
A judgment procured against an infant who was 
served personally with process, without the 
appointment of a guardian ad litem, may 
erroneous but is not void, and stands until re- 
versed on appeal or vacated in a direct pro- 
ceeding. Goerke Co. v. Nicolson 
Application to vacate a judgment on the ground 
defendant was an infant and was not represented 
by a guardian properly denied where no injus- 
tice was done to the infant defendant thereby. 
Goerke Co. v. Nicolson 


ee 


ee ey 


JUDICIAL CONFERENCE 


Agenda 
Essex Delegation Report 
Supreme Court Statement 
Recommendations not Accepted 


JURIES 


Examination of the locus in quo by a juror in a 
pending trial for the purpose of observation and 
obtaining data on which to formulate an opin- 
ion is improper and is sufficient ground for set- 
ting aside the verdict. Capozzi v. Butterwei .... 

The Examination of Prospective Jurors in Criminal 
Actions 

Rule 2:6-2 merely restates the former practice in 
this state as to change of venue and foreign 
juries. State v. Collins 

Motions for change of venue or for a foreign jury 
under Rule 2:6-2 are addressed to the discretion 
of the court. State vw. Collie... ....<<ssccscnuees 

The fact that there has been considerable public 
comment and newspaper publicity in the county 
about a case is not in itself sufficient to warrant 
a change of venue or foreign jury. State v. 
Collins 

The test as to whether a change of venue or foreign 
jury should be ordered is whether an impartial 
jury could be obtained from among the citizens 
of the county. State v. Collins 

There is no right to trial by jury in actions equitable 
in nature. Scott v. Stewart 

It is error for the trial judge to instruct a jury to 
retire and reconsider a verdict which the court 
finds or believes to be a compromise verdict. 
Elvin vs. P. S. 

Jury returned verdict which was so inadequate that 
the judge believed it to be a compromise verdict; 
he refused to accept same and after pointing out 
the apparent inadequacy instructed them to re- 
consider the entire verdict—Held: this was 
exror. Blviti. vaicP. So cccacccsccyceccssewuuwes 


JURISDICTION 


Accounts of guardians de facto or de son tort had to 
be settled in the old court of Chancery and 
hence that jurisdiction is now in the Superior 
Court. Miske v. Habay, et al 

The old Orphans’ Court had, and hence the new 
County Courts have, no jurisdiction to enter- 
tain accounts by a putative guardian of an in- 
competent whose appointment was void for 
want of notice to the incompetent. Miske v. 
Habey et al 

Equitable relief is permissible in the County Courts 
only in causes otherwise within the jurisdiction 
of the County Courts. Miske v. Habay et al ..... 

The County Court has no jurisdiction over local 
actions involving real estate situated outside the 
county. Donker v. National 

A local action must be tried in the county in which 
the realty in question is situated. Donker v. 
National 

The Transfer of Causes Act has not been superseded 
insofar as the County Court is concerned. Donk- 
er v. National 

Rule 3:18-2, though not expressly excepted from 
applicability to County Courts, is not in fact 
applicable and does not give County Courts 
jurisdiction to set aside fraudulent conveyances. 
Morelli v. Villanova and Novellino 

County Courts can grant equitable relief only in 
causes within their jurisdiction. Morelli v. Vil- 
lanova and Novellino 

County Courts have no general equitable jurisdic- 
tion. Morelli v. Villanova and Novellino 

Attack on the jurisdiction of the court not having 
been raised below it cannot be raised on appeal. 
In re Blau 

(Continued on next. page) 
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The Superior Court has concurrent jurisdiction with 
the federal courts in actions in personam for 
injuries sustained on tidewaters, based on neg- 
ligence, and not between employee and em- 
ployer. Bono v. Mellor 

The new Constitution has not altered the substance 
of law and equity; only the mode of administra- 
tion has been changed. Bendler v. Bendler 

A non-resident is privileged from service of a writ 
of ne exeat or summons in a civil action while 
within this State to plead to an indictment 
against him. Younger v. Younger. 


403 


LABOR 


While equity has jurisdiction to protect an employee 
from a violation of the terms of a union contract 
by the employer, it has no power to try charges 
against the employee on the merits or to deter- 
mine the extent of discipline which an em- 
ployer may impose. Coyle et al v. Erie ........ 39 
Where union contraet prohibits disciplining of em- 
ployees except on investigation on notice, with 
right to witnesses and representation, a one 
day notice to the employee of such investigation 
or hearing is inadequate. Coyle et al v. Erie .. 39 
Where contract gives employee right to have wit- 
nesses present, they are entitled to have the 
employer’s witnesses present for questioning if 
they so request. Coyle et al v. Erie ............. 39 
An appeal to the Appellate Division from an arbitra- 
tion award, taken under R.S. 34:13B-23, before 
the recent Supreme Court decision invalidating 
the entire compulsory arbitration act, cannot be 
maintained as the Supreme Court’s decision 
removed the basis theréfor. Public Service v. 


Soper NAM ONRURORR: 55 5 dup nile Seiwie www 5s Kip ieee 333 


LACHES 


Held, under circumstances, complainant was barred 
by laches from maintaining suit to void Nevada 
divorce decree obtained by her husband. Law- 
ler v. Lawler and Lawler 

When attack is made on a foreign divorce decree 
equity will accord or refuse its aid upon general 
equitable principles and will consider such mat- 
ters as laches, the nature of the suit, and com- 
plainant’s motive or object in bringing the suit. 
Lawler Lawler and Lawler ..........:...0 98 


98 


LANDLORD AND TENANT 


A subtenant who paid rent in excess of the rent 
ceiling to the tenant, has no cause of action for 
damages under the Federal Statutes against the 
owner landlord though he may have against the 
tenant. Mutts v. Killiebrew 

An allegation in a dispossess affidavit that defendant 
became a tenant from menth to month, though 
stating a conclusion of law, is proper. Seitz 
pe RRIMAD: Nob Acta chnre witeresey aioe Mieinnsce lig Gupiace ele 

A dispossess affidavit which alleges the lessor 
conveyed the premises to the plaintiff by deed 
etc. and “thereupon deponents became the own- 
ers of the premises and entitled to the reversion 
thereof” sufficiently meets the requirement that 
the assignment of the reversionary interest be 
shown therein. Seitz v. Federal 


mere payment, without more, by a tenant of 
rent in excess of the rent ceiling does not give 
rise to any common law right of recovery for 
the overcharge. McKean Hillman, ete. 
Actions by tenants to recover under the Price Con- 
trol Act for rental overcharges are penal in 
nature and abate upon the death of the land- 
lord. McKean v. Hillman, etc. 
New Regulations for Contro!ling Evicticns 
of District Court 
had by appeal, 
is still limited 


The 


106 


106 


judgments for possession 
instead of certiorari but 
to the question of 
Opalach v. Cebulah ........ 
In the absence of agreement to the contrary, trade 
fixtures are removable by a tenant so long as 
he remains in possession of the leasehold, pro- 
vided they are capable of removal without ma- 
terial injury to the realty, notwithstanding his 
failure to preserve such right in a_ renewal 
lence. Gapnaier V2 MOMs: os c soi soos vie cso 
instituticnal theory applies to owner, mort- 
gagee and conditional seller situations but not in 
a landlord-tenant relationship. Handler v. Horns 
Judgment for possession may not be had on a state 
of facts other og hat alleged in the plaintiff's 
affidavit. Ohliger Chache 
Landlord's affidavit he dispossesses proceeding can- 
not be amended. Ohliger v. Chache 
In dispossess proceeding the facts constituting the 
relationship of landlord and tenant must appear 
on ‘the face of the affidavit or the court does not 
acquire jurisdiction. Ohliger v. Chache ...... 
An action in fraud and deceit will lie by a tenant 
against a landlord where the tenant was induced 
to surrender possession of the premises by a 
fraudulent representation of the landlord that 
he required same for his own use. Lyster v. 
Berberich ..... 
A rental agent for the owner of an apartment who 
collects rents therefrom and participates in the 
execution of leases therefor, may be held in 
treble damages for the collection of excessive 
rents under the Housing and Rent Act of 1947. 
BRIT VY: WINNWRON oo. oo. cis ccc dckewunecivcess 
There is no constructive eviction unless the tenant 
abandons, vacates or surrenders possessicn be- 
cause of the acts claimed to operate as an evic- 
tion, within a reasonable sitet of time there- 
after. Doyle v Colasante 
A determination that a tenant is liable to the land- 
lord for rent due under a lease is res adjudicata 
in an action for a later month’s rent under the 
same lease. Phillips v. Klein et als 
In circumstances here present, lessor’s knowledge, 
witheut further participation, that lessees con- 
templated a use in violation of a zoning ordi- 
nance does not preclude recovery of rent under 
the lease. Phillips v. Klein et als 
The doctrine that “a lease for a single purpose is 
void if that purpose is unlawful” is not applic- 
able where the zoning ordinence permits the 
use but limits the number of persons employ- 
able therein. Phillips v. Klein et als 


Review 
is now 
such review 


jurisdiction only. 114 


The 


143 


154 





To constitute the relation of landlord and tenant 
there must be present the elements of permis- 
sion by the landlord and subordination by the 
tenant to the landlord’s title and rights. Wester- 
velts v. Regency 

A tender of rent by a member of the tenant’s family 
with a demand for a receipt in the name of the 
tenderor is not an unqualified tender and need 
not be accepted by the landlord since he need 
not accept a new tenant without his consent. 
Maltese v. Luciano 

The term “tenant or perscn in possession” as used in 
R.S. 2:32-265, 2:32-269 and R.S. 2:58-17 refers 
to the tenants or legal representatives, and does 
not include persons outside these categories who 
may be in possession. Maltese v. Luciano 

Members of a tenant’s family who are in possession 
of the premises demised to the tenant, are not 
“persons in possession” within the contemplation 
of R.S. 2:32-269. Maltese v. Luciano ............ 398 

The open, visible, and exclusive possession of a ten- 
ant is constructive notice to a purchaser of a col- 
lateral agreement between the tenant and his 
landlord by which ownership of an oil burner 
and tank installed by the tenant remains in the 
tenant. Serafin v. Wolff 

A lessor is not liable to invitees of the lessee 
injuries attributable to the faulty planning or 
construction of the demised premises except 
where the premises are intended to be used by a 
large number of persons simultaneously. Marx 
v. Standard 
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398 
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433 


LAW LISTS 


Rester of Approved Law Lists. ........ 2.2.2.6 


of Approved Law Lists 


LEASES 


A lessor may impose on his lessee any restriction or 
limitation in the use of the demised premises, 
provided it does not result in an illegal use, but 
cannot, except under particular circumstances, 
exact a restraint extending beyond the demised 
premises. Irving v. Gordon 

Lease examined, and held, though it provides the 
buildings erected belong to the city, in view of 
the other provision giving beneficial ownership 
to the tenant, the buildings are not in a tax sense 
owned by the city so as to create a tax im- 
munity. Jamoneau v. Newark 


151 


LiBEL 


The privilege of fair comment on acts of public of- 
ficials applies only to the comment and is avail- 
able as a defense in a libel action only if the 
comment is founded on true facts. Rogers v. 
ReussA RI RINNE ois cic 15 ola reper ncrarlidie pte aioe emote eheera 222 

The repetition of libelous statements made by others 
is not per se justifiable, and the fact that the 
publication accurately and fairly reports what 
was said by a third person is no basis for the 
application of the fair comment privilege if the 
statements of the third person are untrue. Rogers 
ho RIOR EEE 5 5p wd) cies enc tain Divo SG See e Ra aes 222 

The privilege applicable to full, fair and accurate 
reports of judicial proceedings extends only to 
statcments made in the actual course of the pro- 
ceeding and forming a part thereof, but does not 

made after the proceeding 

courts has adjourned. 





Statements 
tas concluded or 
Rogers v. Courier Post 

‘The privilege granted by R.S 
tu statements by assistant 
v. Courier Post 


app.y to 
ndeen 
. 2:59-1 does not apply 
prosecutors. Rogers 


LIENS 


A judgment for arrearages in alimony or mainten- 
ance, counsel fees and costs. does not become a 
lien against lands of the judgment debtor until 
an abstract thereof has been filed and recorded 
in accordance with R.S. 2:29-58. Bowery v. Rillo 42 
sale certificate holder subsequently purchased 
the premises subject to an earlier mortgage, 
collected rents as owner, and paid accruing taxes 
as certificate holder. Held: he should have a lien 
paramount and prior to that of the mortgage 
for the taxes paid at acquisition of the certificate 
and subsequent taxes, less net rents collected as 





Tax 


owner, and should be subrogated to the rights 
of the owner in any surplus moneys arising on 
foreclosure sale. Barry v. Baf 140 
LIMITATIONS 
A note regarded as a specialty in the state where 
made is regarded as a specialty here and comes 
under the period of limitations applicable to ac- 
tions on specialties. Leek v. Wieand ............ 55 
The defense of the statute of limitations may be suc- 
cessfully asserted against the staté in an action 
to escheat er property unaer R.S. 2:53-15 
et seq. as to all debts, claims and interests bar- 
red by the statute of limitations prior to the 
enactment of the escheat act. State v. Standard 
RD) science cosmos Mie re oa ee 87 


When a right of acticn has become barred by the 
statute of limitations, the statutory defense is 
a vested right which cannot be disturbed by 
subsequent legislation. State v. Standard Oil ... 87 
A representation by a Mayor that an ordinance 
adopted by the governing body would be recon- 
sidered does not stay the limitation or review 
prescribed by R.S. 28:7. Adams v. River Edge 
While the defense of the bar of the statute of limita- 
tions is a vested right of a debtor as against a 
creditor of which he cannot be constitutionally 
deprived without compensation, it does not give 
him a vested right to the claim immune from a 
recovery thereof by the State in the pursuit of 
its governmental power. State v. Standard Oil 
A statute of limitaticns does not apply to the State 
unless it is manifest that the State was within 
the contemplation of the ee State v. 
PREMERIUOEL. Si 14 wee ara etaler dior te Aa ese On maser 317 
The right of the State to escheat unclaimed or  aban- 
doned property is a part of its police power and 
is not abated by a statute of limitations barring 
the claim of the original or unknown creditor. 
State v. Standard Oil ...... aia fercis ier y nears anateeala 
Validity of an unlimited waiver of “the statute of 
limitations embodied in the original agreement 
or obligation between the parties. discussed and 
questioned. Hudson v. Simpson 
Waiver by debior of “any and every benefit. exemp- 
tion and privilege under any law”, made at in- 
ception of the indebtedness, held not to contem- 
plate or constitute a legally effective permanent 
waiver of the statute of limitations. Hudson v. 
Simpson 
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MECHANIC’S LIENS 
Owner's failure to make payments under building 
contract does not estop him from asserting con- 
tractor’s waiver of mechanic’s lien contained in 
the contract, but such waiver does not discharge 
the owner’s personal liability. Mitchell v. 
REINO WEE SEL (TIL 5.5 is. bn: once os His di ee ey osiatn ere oleae 
MERGER 
The lien of a tax sale certificate holder who subse- 
quently purchases the premises from the owner 
is not extinguished by such purchase where it 
appears his intent was that there be no merger 
into the fee. Barry v. Baf 
MISTAKE 
Equity will not relieve from the consequences of a 
unilateral mistake arising from a failure to ex- 
ercise reasonable care. Fidelity v. Rubino 
Equity may grant rescission of a contract for un- 
ilateral mistake where (1) the mistake was so 
great that to enforce the contract would be un- 
conscionable, (2) the mistake related to the 
material feature of the contract (3) it occurred 
notwithstanding the exercise of reasonable care, 
(4) rescission will not seriously prejudice the 
other party, except for loss of his bargain, and 
(5) the party making the mistake promptly 
rescinded the contract on discovering the error. 
Conduit v. Atlantic City 
MONEY 
Where by reason of a decline in the value of cur- 
rency and a decrease in the rate of exchange a 
loss is sustained in an unsuccessful attempt to 
transmit money to a foreign country, such loss 
must be borne by the sender provided the trans- 
mitter has used reasonable care to affect the 
transfer and has made refund within a reason- 
able time; but where the loss is sustained by 
reason of the failure of the transmitter to act 
diligently, it must be borne by the transmitter. 
Culmone v. American Express Co. 
Held, on the facts here present, the loss sustained by 
the transmitter by reason of depreciation of the 
lire did not result from the attempted transfer 
of funds by the sender, and hence is not charge- 
able to the sender. Culmone v. American Ex- 
"oS Tig, : Aa  A OCSR  merery Metz Dae Ay A 15 
MORTGAGES 
The lien of a tax sale certificate is paramount to the 
lien of a mortgage held by the Federal Housing 
Commissioner, though such mortgage is — 
in time. Byram v. Bogren 
Merger of a mortgage is presumed as a matter of law 
from the uniting of the greater and lesser es- 
states in the same person unless there is evi- 
dence of a contrary intention, or unless merger 
would injure the holder as by an encumbrance 
subsequent to the mortgage acquiring a prefer- 
red position due to the merger. Portugese v. Ziss 
sale certificate holder subsequently purchased 
the premises subject to ‘an earlier mortgage. col- 
lected rents as owner, and paid accruing taxes 
as certificate holder. Held: he should have a lien 
paramount and prior to that of the mortgage for 
the taxes paid at acquisition of the certificate 
and subsequent taxes, less net rents collected as 
owner, and should be subrogated to the rights 
of the owner in any surplus moneys arising on 
foreclosure sale. Barry v. Baf a 
The lien cf a tax sale certificate holder who 
quenily purchases the premises from the 
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is not extinguished by such purchase where it 
appears his intent was that there be no merger 
into the fee. Barry v. Baf ..... ee .. 140 
Action for deficiency on a bond secured by morigage 
must be ccmmenced within three m: mnths from 
the date of confirmation of the foreclosure sale. 
Hussong, v. Fox .......<.6s. : 17 


MOTOR VEHICLES 
An assignment in blank of the certificate 
ship of a motor vehicle does not 
snor of the legal title to the 
sufficent to pass title to the holder 
Vv. Sattee 
A convic 





drunken drivi 
is sufficient ground for a rev 
Jersey driver's license 
sninedesid v. Magee oes 

cf a hearing by the Ce 
ve hicles before revoking a lic 
39: 5-30 is discretionary and n 


tlon of 





1enor v. Magee 
MUNICIPAL LAW 
Where statute provides municipality may make ap- 
pointment to office for a term of 1 vear, an ap- 





pointment for a longer term or for an indefinite 













term za ultra vires and void. Aligaier Wood- 

bridge 3 PEPE ge ee EC 55 
The doctrine - of estop pel does not apply to an ultra 

vires act of a municipality where it nas exceeded 

its power. Allgaier v. Woodbridge ...... 55 
A municipal corporation is a government of enumer- 

ated powers acting by delegated authority of the 

legislature. Allgaier v. Wocdbridge eae Tene 
When a city accepts and sets aside funds for a cer- 

tain purpose, they become impressed with a 

trust ovligating the city to expend them for the 

designated uses. Gocdwillie v. Bayonne ........ 138 
Once a municipal corporaticn has completed 

steps necessary for its organization under 

ute, its existence can only be questioned 

direct attack, made with permission of the at- 

torney general. Bridgewater v. Raritan ......... 155 
Ordinance of Newark requiring removal or securing 

of unsafe buildings held not to impose that re- 

sponsibility on helder of right of redemption of 

premises which had been acquired by city at 

Tax Sale and which were in the possession and 

control of the city when they became unsafe. 

Per 5 GCRAEE \ocls's-aecsiy Meee ier see eae ata oeats 195 
The municipal courts created under Chap. 264 of 

the Laws of 1948 are entirely new courts and are 

not continuations of the prior police or re- 

corder’s courts. Pashman v. Friedbauer ........ 219 
Prospective appointments to be valid must be made 

by an officer who, or by a body whicn, as then 

constituted, is empowered i fill the vacancy 

when it arises, and this power must be definite 

not contingent or defeasible. Pashman  v. 

WrienbaGer nj 5. bee catenin nc Salon So ualoa sree 219 
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A city commissioner under a commission form of 
government has no power to make prospective 
appointments since his powers may at any time 
be changed by the Board of Commissioners. 
Pashman v. Friedbauer 

To secure remittance of contributions to a 
police pensicn fund, application to 
must be made during continuance of 
ployment. Abrams v. Hogan 

Municipal police pension funds are not “operated 
wholly or partly by the State” within the mean- 
ing of R.S. 43:21-1, even though the state does 
contribute to these funds annually, and therefore 
a member of such fund is not entitled under 
that statute to transfer his membership to an- 
other retirement system. Abrams v. Hogan 

A municipality is not legally bound or contractually 
liable for expenditures incurred in its behalf 
unless the expenditures were formally author- 
ized or were ratified by the municipality. 
Seamnata cr 0. VY, BGG «6 acs ois cceicsnaw sb te cns eet 

Under R.S. 28:7 proceeding for review or relief in 
lieu of prerogative writ must be commenced 


municipal 
withdraw 
the em- 


within 30 days of the accrual of the right to 
such review. Adams v. River Edge ............. 
A representation by.a Mayor that an ordinance 


would be re- 


adopted by the governing body 
limitation or 


considered does not stay the 


review prescribed by R:S. Adams v. River 
1 OPS RS Nae a Pa a Pug Ne ete thre at RN Ee 
Voluntary statements and unauthorized acts of 
municipal officials are not binding on the 
municipality and are not admissible in evi- 
CONICS SUGR We IIOE. oie v.eivicte ccc auwie su dewwasic 
The mere granting of a power by legislative 
amendment does not give torce to a prior local 
enactment void ab initio for want of such 
power. Edwards v. Moonachie ................. 


Ordinance requiring reconstruction of existing build- 
ings to comply with new construction regulations 
if an addition is to be made thereto but not ban- 
ning continued use of the existing buildings as 


is, held unreasonable and invalid. Mt. Zion v. 
Melillo Sara Co eat a ena aay 54 ae Riv Gl ata auacserice ie bela e 
While a municipality may create fire zones and 


adopt regulations for the construction and use 
of property therein to minimize fire hazards, 
such regulations must be reasonable with re- 
lation to the purpose to be attained. Mt. Zion v. 
WRN rece cea oo ie anv. 9st aia 2S Save e Rate aspen ate SRLG 
The obtaining of a license to operate a business at 
a certain location from one not charged with 
enforcing the zoning ordinance, is no defense 
to a prosecution for violation of the ordinance, 


SHG ACRATIIO 6c 6 easy ane d'co uebeatc cotorre rs 
MURDER 

A virdict of “guilty” without more, is insufficient 

to and does not give the judge jurisdiction to 

impose a death sentence even though the case 

was tried and submitted on the theory of a kill- 






























ing committed in an attempted robbery. State 
S| ot eee 

Under R.S. 2:138-2, the jury must designate by its 
verdict the degree of murder of whict find 
the defendant guilty. S per 

It is error to charge that in whether to re- 
commend life imprisonm jury may con- 
sider any reasons they h—while their dis- 
cretion is absolute, their action must rest on 
some consideration arising out of 
State v. Cooper 

NEGLIGENCE 

On proof that goods bailed wer ul in a 
damaged conditicn, the has made out a 
prima tacie case of negligence against the 
bailee. Bachman v. Lehigh . : 

One seeking to avoid liability on the ground the 
damage was an act of God. must establish not 
only that the vis major relied on was of unusual 
severity, but also that the dam resulted from 
this cause alone. Bachman Lehigh : : 

Defendants’ t see nor hear 


testimony that they did no 


killed by their al sence, nor 





1eglig 


the dog 





feel any jolt or bump truck passed 

over it, held to raise a fac ssue of negligence. 

Baker v. Kaplan : Y 
Where a bus suddenly leaves the highway, mounts 





doctrine 
absence 
ent. Sibley, 





into a 


ig ical 1e 


the curb and crashes 
of res ipsa loquitur is 
of any proof of the caus 
et al v. City e Tre 
An abutting owner who erects or installs < 
in, under. or over the sidewalk, is under a 





Servi 




























tinuing duty to keep same in air so th 
will not deteriorate into or cre a danger to 
the public using the sidewalk. Sac« Hall 
Rights and liabilities of abutting owner as to flow 
and diversion of rain. snow etc. over and from 
his lands dicussed and clarified. Saco v. Hall 
Liability of abutting owner 1 pedestrians using 
sidewalk discussed and c » v. Hail 
While a contractor has a to blast, he 
must do so with due ‘ights of 
others nearby. and if neglis us 
recognized and available ds, is liable 
for damages resulting. Ba - Capone 
GIS cle a nes 
There is no duty, in any ordinary case. tc 
tendants present to assist the users of 
ing door. Den Braven v. Mever Bros 
The mere presence of a crowc 
store does not of itself 
negligence. Den Braven v 





Held, in present negligence action for injuries 
sustained in walking ss door, jury 
question was presented as t defendant 
exercised reasonable care to existence 
of the doors and as to lighting 


into 















was used. Dillione v. Vo Rena 
In negligence action based sed violation of 





Interstate Commerce Com 1 rules and regu- 
lations. it is error to refuse to admit and to re- 
fuse to consider such rules tions, Carlo 
v. Okonile ....4.0% 





In determining whether acti i 
hould be sub- 








in alleged jerk of trolley car s 
mitted to the jury. trial judge must decide 
whether the evidence tends to indicate the oc- 
currence of such a violent or unusual jerk or 
jolt as to speak of negligence in operation. Henry 
a RL TE arene re 

° ~ 


219 


310 


334 


349 


358 


413 


246 


246 


246 


31 


42 





143 


The jerking or jolting of a trolley car is not negli- 
gence unless the jerk or jolt is of a violent or 
unusual nature. Henry v. P.S. ..........c6c0 .. 143 

Where an accident ovcurs arising out of conditions 
or an instrumentality wholly within the control 
of the defendant and where such an accident , 
would not ordinarily occur in the absence of due 
care, the doctrine of res ipsa loquitur applies, 
raising an inference of negligence sufficient to 
put defendant on his defense to prove the con- 
trary. Menth, et ai v. Breeze ................... 

Held, on the facts here presented, the fire origin- 
ating in defendant’s shack was an occurrence 
within the res ipsa loquitur doctrine. Menth, et 
al v. Breeze 

There being no proof the passenger knew of or ap- 
preciated the peril, it was error in action against 
driver and third party to charge on and submit 
to the jury the question of contributory negli- 
gence of the passenger. Kaufman v. Penn 

Contributory negligence is an affirmative defense 
and the burden of proving it is on defendant, 
PR UAED Mo PORN oo. 5 ocd oc cage wawmanexebnesns 

The duty of an invitee in a vehicle to warn the 
driver is only of a known and appreciated peril 
if a reasonably prudent person would have 
given such warning under the same or similar 
circumstance and the risk could thereby have 
been averted. Kaufman v. Penn 

To recover for injuries allegedly resulting from sub- 
standard construction it must appear the struc- 
tural defect was dangerous or that there was 
some factor constituting casual negligence. Kahn 
v. Werbel 


205 


205 


205 


219 


Where there is no duty to repair, defendant incurs 
no liability by attempting to repair, unless the 
attempt results in the bringing into being of a 
different or greater danger which was the proxi- 
mate cause of the accident. Halloway v. Gold- 
enberg PP ree rere 

Failure to observe whether a trolls ’ door step is in 
the position in which it should be before begin- 
ning to alight from a car, is not contributory 
negligence as a matter of law. Segro v. P. S. .... 302 

A plaintiff is not. by charging specific acts of negli- 

attempting to prove those charges, 


278 








gence and 

precluded from relying on the dcctrine of res 

ipsa loquitur. Forsch v. Liebhardt ............. 318 
The doctrine of res ipsa loquitur is applicable where 

a cinder block falls from a passing truck leaded 

with such blocks and strikes a person standing 

on the sidewalk. Forsch v. Liebhardt .......... 318 
In a case like this there is no practical difference 

between assumption of risk and contributory 

negligence. Halpern POPSET Sn er weriieases 326 
Whether a sidewalk is so bad as to make use there- 

of by pedestrians unreasonable and therefore 

negligent and whether the pedestrian used rea- 

sonable care in traversing it are we jury 

questions. Halpern v. Barbara ................. 326 
The mere use of a sidewalk a pedestrian knowing 

it is in a broken or damaged condition is not ipso 

facto negligence or assumption of risk, unless 

the risk was so great that it was unreasonable 

for the pedestrian to insist upon his right to 

traverse same. Halpern Pan ae canes 326 
Where a pedestrian enters upon a sidewalk known 

to her to be broken and detective, more care is 

required of her than if it were smooth and even 

Feiner ¥:" Barpara o5<. a5 0ac 55 secon eee ees 326 


A possessor of a dangerous instrumentality is not an 


insurer against injury it is chargeable with 
exercising a commensurate degree of care to 
prevent injury thereby; should take every 


zesteda by 
subject. 


experience 


reasonable precaution s 
Rakowski 


and the known dange1 f the 
v. Raybestos 
A possesscr «. a di i 
the best standard equipment 





nget 1s 


and installation an 


follows the best stance ractice in its use ful- 
fills his duty and it not liable in hemcane 
therefor. Rakowski v. F CSIOG 2 ..c can cdew exces 351 
The toppling over of a heavy door which had been 
placed on its edge and leaned against a building, 


without any apparent ise held to be within 

















the doctrine of res ips quitur. Mormelo v. 
DCANTAR SWORE, ins oa pcx nrewen ane nee eeee 389 
The rule that a driver at to make a turn in 
the face of approaching must use “great 
care” is not applicable w the turn is at- 
tempted at an intersection controlled by traffic 
lights or a police officer: in such case the driver 
must use “proper care to avoid accidents”. Politi 
Penn. Greyhound scales wtalere etme corals 390 
Driving a car with a person on = running boara 
does not, without more. constitute “wilfull or 
wanton negligence.” Tarasewicz v. Bowker ..... 405 
To constitute “wilfull negligence’ such as will ren- 
der a driver liable to a licensee. his conduct must 
have a reckless quality and the probability of 
sericus consequences musi be apparent. Tarase- 
wicz OE sds sais cash nc deuy aiae ier meee 405 
Duty owed by a driver of a car to a licensee dis- 
cussed, and held iriv liable fer injury 
caused by his “wilfu anton negligence.” 
Tarasewicz v. Gin MOS oa 65k inches Da ee 405 
R.S. 21:1-44 which requires shippers of explosives 
and dangerous materi nel packages as 
to contents, imposes a hippers the vio- 
lation of which is basis tor a negligence action, 
but does not impose absolute liability. Carlo 
Okonite ...... : Sate Woes sone 422 
A sor is not liable to invitees of the lessee for 
juries attributable faulty planning or 
construction of the mised premises, except 
where the premises are intended to be used by a 
large number of persons simultaneously. Marx 
Standard ...... 3 Ore ae eee 433 
Held, failure of plaintiff + bserve the grease pit 
into which he steppec mnstituted contributory 
negligence under the mstances here present. 
DEBES WV  SIANAEG Veo onde de vivekeccaepeewardees 433 


NEIGHBORHOOD PLANS 


does not materially 
does not constitute 
stein . Schwartz ... 366 
leged neighborhood 


Acquiescence in a variance tl 
alter a neighborhood sc} 
abandonment thereof. W 

The number of lots within an 
scheme is no criterion 
Weinstein v. Schwartz 











4 


to its establishment. 
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It is not necessary that every lot in an area be sub- 
ject to the same restrictions in order to con- 
stitute a neighborhood scheme. Weinstein v. 
Schwartz 

Whether a neighborhood scheme has been estab- 
lished by restrictive covenants is.a question of 
fact and depends on whether it applies to all 
lots of a like character brought within the 
scheme. Weinstein v. Schwartz 

Equity will not deny enforcement of a valid neigh- 
borhood scheme on the ground of change in 
character unless the change is such as to neutra- 

4 lize the benefits of the restrictions of the point 
of defeating their purpose. Weinstein v. Schwartz 


NUISANCE 
Liability 


of abutting owner to pedestrians using 
sidewalk discussed and clarified. Saco v. Hall 
Rights and liabilities of abutting owner as to 
flow and diversion of rain, snow etc. over and 
from his lands discussed and clarified. Saco. 
. Hall 
An abutting owner who erects or installs any device 
in, under, or over the sidewalk, is under a con- 
tinuing duty to keep same in repair so that it 
will not deteriorate into or create a danger 
to the public using the sidewalk. Saco v. Hall 
individual may enjoin a public nuisance where 
he has suffered some private, direct and material 
damage beyond the public at large and the 
damage suffered is otherwise irreparable. Gil- 


An 


mour Green Vinge a. oiccccs cc oeedexsue ee 
Playing of night baseball games enjoined as a 
nuisance. Gilmour v. Green Village ............ 


At common law responsibility tor a nuisance ordin- 
arily rested on the person in possession or 
control and while a statute or ordinance may 
impose liability on the owner though he is not 
in possession or control, the question is whether 
such was its intent. Adler v. Newark 

An abutting owner is not liable for a nuisance in his 
sidewalk unless he or a predeceessor in title is 
chargeable with creating the nuisance. Hallo- 
way v. Goldenberg 

NEW TRIAL : 

The Tria! court has power to confine a new trial to 
damages only or other questions with respect 
to which the verdict is wrong, if separable, and 
such action rests in its sound discretion. Esposito 
v. Lazar 

Upon a proper showing that the jury has illegally 
compromised the issues of liability and damages, 
a new trial should be granteed on all issues 
rather than on damages only. Esposito v. Lazar .. 

Where ground of appeal is that verdict. is contrary to 
weight of evidence, the legal principles applic- 
able to applications for new trial control and 
jury verdict will not be set aside as contrary to 
weight of evidence unless the verdict clearly 
evinces it is the result of mistake, partriality, 
prejudice or passion. Nusser v. United 

While granting of a new trial rests in the discretion 
of the trial judge, new trial should have been 
granted here since ends cf justice would, in the 
instant case, be best served by permitting jury 
to pass on credibility of the son’s admission of 


guilt of the crime for which the father was 
convicted. State v. Freedman ................-. 
ORDINANCES 


raised without 
itself. Allgaier 


The illegality of an ordinance can be 

a direct attack on the ordinance 

v. Woodbridze 
PARENT AND CHILD 


Grandparents will be 


given the right of vis.tation of 





a grandchild where the court is satisfied cf 
their character end fitness. 55 Rose rete 
Equity has jurisdiction to contro] the custody and 
visitation cf infant children and exercises its 


jurisdiction for the best interest of the infant. 


; 
vy. Re 
Rose v. Rose 


3-1 do not interfere wi 


th or 





The provisions of RS. ¢ 
prevent natural oe trem voluntarily plac- 
ing their ‘child for adoption with some fit per- 


sons as adopting parents. In re Moffet 
A cash settlement by a father of an illegitimate child 
made with the mother and a release obtained 
from her are factors to be considered in an 
action by her against the father under R.S. 9:16 
and 17, but are not conclusive. Kopack v. Polzer 
9:16 providing that a child born out of wedlock 
xe entitled to support from its parents as if 
born in wedlock, enforceable by an action un- 
der R.S. 9:17 by either parent against the other 
in a court having jurisdiction over bastardy pro- 
ceedings, contemplates that the same principles 
be applied as if the parties were divorced or 


} 


living separately. Kopack v. Polzer ‘ 

A mother who seeks support for an infant from 

the putative father must sue under RS. 9:16-3. 

Tuohey .v. Boyton... cu. sacdanccans cee 
PARTIES 


One cannot sue as a representative of a class unless 
he is himself a member of the class. N. J. Bank- 
ers: v.. Van Wiper: (60: a? co-os sagt seen : 

An unincorporated asscciation cannot maintain an 
action which does not effect its commen prop- 
erty, rights and liabilities merely because it may 
involve issues common to its members individ- 
ually. N. J. Bankers v. Van Riper, et al 

Objection for non-joinder of parties cannot be raised 
for the first time on appeal. Balinski v. A. 
Capote: & ‘Somes soci. ones redecoe ee 

A suit against a State Board to enjoin it from en- 
forcing an allegedly unconstitutional statute, is 
a suit against the individuals charged with 
enforcing the enactment and is not a suit against 





the State. Abelsons v. State Board of Optome- 
pig |! Sn MTree rrr rr rrr ey ery Sl 
An insurer suing under its right cf subrogation 


for the amount paid by it under its policy, is 
the real party in interest-under Rule 3:17-1 and 
may sue in its own name. U. S. v. Hercules 

In the absence of objection either the insured or the 
insurer may maintain a claim against a 3rd 
person primarily liable, the insured for the 
wh loss, the insurer for the amount paid by 
it under the policy—on objection by defendant, 





the absent party should be made a _ party 
plaintiff. Royee vw. Bamer + so.disedc ciineiteecaewa. 
(Continued on next page) +¢ 
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Where an insurer pays a loss for which a 3rd party 
is primarily liable, there are two real parties 
in interest—the insurer to the extent of its 
payment, the insured to the extent of its loss 
over and above the insurer’s payment. Royce 
v. Daner 

A welfare director who institutes a bastardy pro- 
ceeding is not a nominal plaintiff for the mother. 
Tuohey v. Boynton 

A cestui of a trust in a mortgage is not a necessary 
part in an action under R.S. 2:66-1 to secure 
cancellation of the mortgage; it is sufficient if 
the trustee is joined. Paradiso v. Manzejy . 


PARTNERSHIPS 
While a partner’s interest in a partnership is per- 
sonal property, upon the death of a partner, 

land belonging to the partnership will, after 
payment of all partnership’s debts from per- 

sonal property, remain realty and descend as 

such. Hannold v. Hannold 


PAYMENT 
A check duly honored thereafter is deemed payment 

as of the date of its delivery to and accept- 

ance by the payee. Hayes v. Federal 


PENSIONS 
To secure remittance of contributions to a munici- 
pal pension fund, application to withdraw must 
be made during continuance of the employ- 
ment. Abrams v. Hogan 
Municipal police pension funds are not “operated 
wholly or partly by the state” within the mean- 
ing of R.S. 43:21-1, even though the state does 
contribute to these funds annually, and there- 
fore a member of such fund is not entitled under 
that statute to transfer his membership to an- 
other retirement system. Abrams v. Hogan .... 
PERJURY 
One who immediately retracts or corrects a false 
statement or false testimony is not guilty of the 
crime of false swearing. State v. Kowalczyk ... 


PLEADING 
Failure of the complaint to set up an equitable 
cause of action is no ground for summary judg- 
ment though it is entitled in the Chancery Divi- 
sion, if it sufficiently alleges a cause of action 
at law. Schwartz v. Gaul 
While the common law technicalities and nomen- 
clature of pleading have been discarded and 
pleadings generally simplified, the common law 
rules of substance of pleadings still apply. 
NASR NIL ONS ROEM. 5 -'5:55 0-0 wines ws 9 olsen ww as sn 56 
While alternative claims may be set up in the same 
pleading, a pleader may not shift his ground 
from pleading to pleading. Grobart v. Society .. 
The function of a reply is limited to averring new 
matter to an affirmative defense set forth in an 
answer; its function is not to set up new causes 
of action nor to “amplify” the complaint. Gro- 
bart v. Society 
A statement or request asking in advance a gen- 
eral right to amend in the event of an adverse 
decision, is inefficacious. Grobart v. Society .... 
An application to amend must be definite and cate- 
gorical; preferably the proposed amendment 
should be in writing but at least it must be 
stated at length in open court. Grobart v. Society 
Where petitioner is proceeding on the theory of a 
constructive desertion his petition should so 
indicate and should set forth the facts estab- 
lishing a constructive desertion with particu- 
larity. Brown v. Brown 
While amendments are liberally granted a litigant 
will not be permitted to plead and try his case 
on one theory and then advance another theory 
on appeal. Brown v. Brown 
Allegations that charges preferred against an ad- 
ministrative officer are insufficient, and that 
the only statutory agent who can conduct the 
hearing is biased, are insufficient to support a 
complaint in lieu of prerogative writ. Rinaldi 
v. Mongiello 
A complaint in lieu of prerogative writ is insuf- 
ficient if it does not set forth allegations suf- 
ficient to support allowance of a_ prerogative 
writ under our former practice. Rinaldi v. 
Mongiello 
The defense of illegality of the contract sued upon 
should be affirmatively pleaded. McCabe v. 
Kupper 
Under Rule 3:8-6 the court will construe a com- 
plaint so as to do substantial justice and may 
even construe it as advancing a different theory 
than that asserted by the plaintiff. Cohen v. 
Miller 
A judgment may not be founded on a theory not 
appearing as an issue in the pleadings. Cor- 
bett v. Carley 
Where the proofs entitle a plaintiff to relief other 
than that demanded in the complaint, the proper 
procedure is to amend the complaint and per- 
mit the defendant to answer and defend on the 


new issue. Corbett v. Carley .................. 2 


Where the defendant after court order furnishes 
particulars as to his counterclaim which the 
court feels are insufficient, this is no ground for 


dismissal of his counterclaim. Tsibikas v. Morrof 382 


POLICE 
A police officer on leave of absence is subject to 
all rules and regulations of his department rea- 
sonably applicable in the circumstances. Ward 
v. Keenan 
A leave of absence granted a police officer does not 
constitute a severance of his rights and obliga- 
tions but is analogous to his daily off duty per- 
iod. Ward v. Keenan 
PRACTICE 
Where delay in entering an order is caused by the 
action of a court, the order will be allowed 
nune pro tune as of the time when the party 
would otherwise have been entitled to it, if jus- 
tice so requires. Attanasio v. Silverman and 
Glusenkamp 
In chancery actions, unlike at law, a defendant can- 
not move for a dismissal of plaintiff's case and 
reserve the right to proceed with his defense 
if the motion is denied; there is no counter- 
part in chancery for the non-suit at law. Kress 
v. Kress +8 
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A defense of lack of jurisdiction should be raised 
by a motion to strike. Lasasso v. Lasasso ...... 25 
Under Ruled 3:42-1 the Superior Court may order 
reniéved to it an action pending in a County 
Court involving common questions of law or 
fact, Schwwards Vo Gal. cocci s ves ete cress 31 
Judgments by default other than for liquidated 
damages, must be on three days notice of ap- 
plication therefor where the party against whom 
same is to be entered has appeared in the cause 
and the default is for failure to plead. W. & 
E. Corp. v. Vernicek 
A notice of application for certiorari given in June 
1948 but returnable after September 15, 1948 
does not serve to give the Appellate Division 
jurisdiction to review the judgment where the 
right to certiorari expired on Sept. 12, 1948. 
Cole v. Brunswick 
The change in the court system did not give new 
life nor extend the time for any right of review 
that had expired before Sept. 15, 1948. Cole 
v. Brunswick 
A party has no legal right to rely on his adversary 
to keep him advised as to the trial date; he 
does so at his peril. Palm Beach v. Ivers 
Motions to Extend Time in Appellate Proceedings .. 
Stay of Execution of Death Sentences 
Under Rule 3:1-2 the court should relax or dispense 
with the Rules whenever they will work in- 
justice. Carlo v. Okonite 
Rule 3:79 is confined to cases where summary pro- 
ceedings are expressly provided for by statute 
or are expressly provided for by rules such as 
Rule 3:101. O’Brien v. Baldwin 
The losing party has the choice of applying for a new 
trial by way of appeal under Rule 4:2-1 or by 
application to the trial court under Rule 3:59-1. 
Nusser v. United 
Chapter 367 Laws of 1948 is to be liberally construed. 
Seibold v. Lake Intervale 
Appeal to Supreme Court considered filed as of date 
of filing of notice of appeal erroneously filed in 
Appellate Division. Seibold v. Lake Intervale ... 
When an order of an «»pellate court goes with its 
remittitur to the court below, it is there for the 
purpose of being carried into effect, and is not to 
be revised, corrected or reversed. Seibold v. Lake 
Intervale 
Neither Art. VI Sec. 5 Par. 4 of the new constitution 
nor Rule 3:81 gives a right to proceed by com- 
plaint in lieu of prerogative writ, without the 
permission of the Attorney General, in any case 
in which, prior to the new constitution, such per- 
mission was a_ prerequisite. Bridgewater  v. 
Raritan 
A complaint in lieu of prerogative writ is insufficient 
if it does not set forth allegations sufficient to 
support allowance of a prerogative writ under 
our former practice. Rinaldi v. Mongiello 
Allegations that charges preferred against an admin- 
istrative officer are insufficient, and that the only 
statutory agent who can conduct the hearing 
is biased, are insufficient to support a complaint 
in lieu of prerogative writ. Rinaldi v. Mongiello 
A new party cannot be joined by simply joining him 
as a counterclaimant without application or leave 
OF Gotirt:. ince VAR? one scteicarns eas cece 
Facts adduced before administrative agency re- 
viewed and independent finding thereon made 
under Rule 3:81-13, contrary to that of the 
agency. Schifano v. Hock 
Held, though counterclaim here was improper be- 
cause of misjoinder of a 3rd party, and could 
not be conveniently tried with the main cause, 
court should not have dismissed same, but 
should have severed it and permitted it to re- 
main as separate complaint, since statute of 
limitations had run against the cause alleged 
therein while the counterclaim was _ pending. 
Siateas We ROOT. 5 sos cca dips Osage wateaiane 197 
Implicit in our judicial policy and Rules is the policy 
against procedural frustration of just deter- 
minations on the ultimate merits. Ciocca v. 
Hacker 
A cause which was triable without a jury i 
former Chancery Court is now triable without 
a jury in the Chancery Division, though the 
court may under Rule 3:39-1 order an advisory 
UTA EMER We OURITD: 55 5 -cc on ow gis eisidaaiarg sinignse ciacess 
Where an action is brought which in the first in- 
stance is cognizable in the Chancery Division, 
it should be retained in that division irrespec- 
tive of the fact that before or during trial the 
equitable phases have been disposed of leaving 
only purely legal issues for determination. Stein- 
er v. Stern 
Where, there was no trial by jury as of right under 
the old practice, there is no right to trial by 
jury under the new constitution or Rules. 
SUMED St SUEEND: 0 ioc sce asain cant pemsiemaasstesis s 
Equity’s jurisdiction to supervise an attorney's con- 
duct at the client’s behest, continues unimpair- 
GUL ESEERO? Ts CHORIN 5 o.xiniciok 5ce wots as nse asroe's 
The doctrine that once equity obtains jurisdiction 
of a cause it will ordinarily dispose of all issues 
involved, continues and is strengthened by the 
new Constitution and Rules. Steiner v. Stern ... 
To determine whether the parties are entitled to 
equitable or legal relief under the new Con- 
stitution and Rules, it is necessary to ascertain 
what their respective rights would have been 
before the new Constitution. Steiner v. Stern .. 
Formal notice of a cross-motion for summary judg- 
ment in accordance with the Rules must be 
given the adverse party before the Court can 
entertain such motion. Sare et als v. Pension 
Commission 
The court below not having made any finding on the 
material issue, the appellate court, under Rule 
1:2-20 (a) may make such finding. Bunn v. 
Shaw 
Court properly disregarded possible claims of other 
shippers who had made no claim for almost 
four years after occurrence of loss. Ward v. 
Philadelphia 
Held, court properly disregarded counterclaim for 
interpleader first filed on day of trial almost 
four years after loss involved. Ward v. Phila- 
delphia 
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Where the proofs entitle a plaintiff to relief other 
than that demanded in the complaint, the prop- 
er procedure is to amend the complaint and per- 
mit the defendant to answer and defend on the 
new issue. Corbett v. Carley 

A judgment may not be founded on a theory not ap- 
pearing as an issue in the pleadings. Corbett v. 
Carley 

Application to amend or alter a judgment must be 
served with 10 days after entry of the judgment. 


Atlas v. West Ridgelawn ..................... : 


Rules limiting the time of appeal are regulations of 
procedure within the competence of the Su- 
preme Court. Winberry v. Salisbury ........... 

A rule regulating procedure adopted by the Supreme 
Court supersedes, so far as is necessary, any 
conflicting statutory provision enacted before 


1948. Winberry v. Salisbury ...........2.000s00- . 


The Constitutional provision that the Supreme 
Court shall make rules governing the practice 
and procedure in all courts “subject to law” 
vests that power in the Supreme Court unham- 
pered by common law or prior statutes and sub- 
ject only to statutes that might be thereafter 
enacted. Winberry v. Salisbury ............... 
If an amendment to a judgment adds costs, time for 
appeal runs from the amendment but an amend- 
ment which removes costs does not extend the 
time for the judgment debtor to appeal. Win- 
DEVI WAIN. oes s aiensiacone ocs wos ae 
Where a judgment is substantially altered by amend- 
ment, the time for appeal runs from the date of 
amendment not the date of the original judg- 
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Under R.S. 28:7 proceeding for review or relief in 
lieu of prerogative writ must be commenced 
within 30 days of the accrual of the right to such 
review. Adams v. River Edge .................. 

Where attorney indicates belief that trial is on cer- 
tain issue only and this is acquiesced in, it is 
error to decide the matter on another issue with- 
out affording him an opportunity to produce 
evidence thereon. Littlefield v. Kearns ......... 

Under Rule 3:42-2, the court cannot strike a cross- 
claim which cannot be conveniently tried with 
the other causes in the same suit, but may order 


a separate trial thereof. Shapiro v. Rice et als ... { 


No portion of the charge to the jury may be urged as 
error unless it was specifically objected to before 
the jury retired. Stephens v. Public Service .... 

A jury verdict will not be set aside on the ground it 
is against the weight of the evidence, unless it 
clearly evinces that it is the result of passion, 
prejudice, partiality or mistake. Stephens v. 
PAE HSCEVECE | 6 ice ses loves: 4 Vesna hwo sdlaoe eestor 

On motion by defendant for summary judgment in 
his favor on the pleadings by virtue of the 
statute of limitations, it is error to grant a sum- 
mary judgment for the plaintiff without a proper 
cross-motion having been made therefor. Hud- 
SON UV) (SOR 3.5 snares fot cas Ae cio ee 

A plaintiff who for almost two years takes no action 
to take advantage of defendant's failure to file 
an answer, and goes through a contested trial, 
is estopped from effectively taking advantage of 
the default after the trial is concluded and the 
charge delivered. Schneider v. Reed ........... 

A dismissal should ordinarily be without prejudice 
unless it is based on matters going to the merit. 
PSWDIROS Vs OMRON: Seale coded eee vopiic koe kee 

Report of Supreme Court Committee on Briefs ...... 

Report of Supreme Court Committee on Pretrial 
Practice and Calender Control ................ 

There is no error in denying a blanket motion to 


strike a witness’ testimony as incompetent where 


a part thereof is competent. Beam v. Kent ..... 
A motion to strike testimony on an objection should 
particularize the testimony objected to. Beam 
RU ARERENENE 55 Sac ooscaphoreracacsteteesttaland nie cae cet eR eer 
Objections to evidence must be timely and come too 
late when made after all the testimony has been 
given and is in the record. Beam v. Kent ...... 
Held, under the circumstances here present it was 
an abuse of discretion and prejudicial error to 
refuse to permit plaintiff to introduce additional 
material testimony after defendant moved for 
involuntary dismissal, especially since court was 
informed statute of limitations had run against 
new~action. ‘Carlo Vv. ORONME. z..< icc sacs cs 08 
Report of Supreme Court Committee on Pretrial 
Practice 
Under Rule 3:41-2 the Judge sitting without a jury 
may grant a dismissal on defendant's motion at 
the end of plaintiff's case or may reserve dici- 
sion thereon, direct defendant to proceed, and 
grant the motion at any state thereafter when it 
is clear the circumstances so warrant Ucci v. 
Ucci 
Under Rule 3:60-2 the court has power to amend 
an order of dismissal entered as a result of 
“mistake, inadvertence or excusable neglect” 
even after the time to appeal therefrom has ex- 
pired. Hogan v. Hodge v. Travelers 
Where time to institute a new action has expired, 
court should not dismiss a third party complaint 
which it feels cannot be conveniently tried with 
the main cause but should under Rule 3:42-2 
order a severance. Hogan v. Hodge v. Travelers 
order disposing of one of several claims in an 
action is, under Rule 3:54-2 subject to revision 
until the entry of judgment adjudicating all the 
claims and is not final or immediately appeal- 
able unless the court expressly so determines 
and orders entry of judgment thereon. Hogan v. 
Hodge v. Travelers 


PROCEDURE IN LIEU OF PREROGATIVE WRITS 
The rule that review of an administrative determina- 
tion by procedure in lieu of prerogative writ is 
not available before the plaintiff has exhausted 
all his administrative remedies is not absolute; 
exceptions include cases in which the attack 
is on the jurisdiction of the statutory tribunal 
or where the charges asserted before it are 
palpably defective. Ward v. Keenan 


PRINCIPAL AND AGENT 
Where a principal repudiates an agent’s unauthorized 
act and the principal has suffered no prejudice, 
it becomes the principal’s duty to restore the 
benefits it has received. Stewart v. Delanco 
(Continued on next page) 
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RIVILEGE 
The repetition of libelous statements made by others 
is not per se justifiable, and the fact that the 
publication accurately and fairly reports what 
was said by a third person is no basis for the 
application of the fair comment privilege if the 
statements of the third person are untrue. Rog- 
ers v. Courier Post 
The privilege applicable to full, fair and accurate 
reports of judicial proceedings extends only to 
statements made in the actual course of the 
proceeding and forming a part thereof, but does 
not apply to statements made after the proceed- 
ing has been concluded or court has adjourned. 
Rogers v. Courier Post 
The privilege of fair comment on acts of public of- 
ficials applies only to the comment and is avail- 
able as a defense in a libel action only if the 


ty comment is founded on true facts. Rogers v. 


Courier Post 
The privilege granted by R.S. 2:59-1 does not apply 
to statements by assistant prosecutors. Rogers 
: v. Courier Post 
’ There is no privilege in this State against answering 
. questions tending to degrade the witness. In re 
’ Vince ‘ 
© Since a woman aborted who was not quick with 
child is not guilty of abortion or conspiracy to 
i abort, she can not assert the privilege against 
self incriminaticn as a ground for refusing to 
answer relevant questions concerning the abor- 
tion. In re Vince 
The privilege against self incrimination granted by 
R.S. 2:97-7 is only applicable if the answers will 
expose the witness to criminal penalty. In re 
Vince 
The privilege against self incrimination in State 
Actions is a statutory and not a constitutional 
privilege. In re Vince 
Evidence in the possession of police or prosecuting 
authorities is not privileged and is subject to 
subpoena and introduction by a defendant where 
it is relevant and material. State v. Cooper 


> Where delay in entering an order is caused by the 
3 action of a court, the order will be allowed nunc 
pro tunc as of the time when the party would 
otherwise have been entitled to it, if justice so 
4 requires. Attanasio v. Silverman and lusen- 
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Rules 3:33 and 3:36 (Interrogatories and Admissions) 
are applicable in summary or plenary actions in 
the Probate Division of the County Court. In the 
Matter of the Estate of Oliver S. Carter, de- 
ceased 
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Rule 3:4-5 applies to actions in rem or quasi in rem. 
Solomon Vv. VCeIM—IREOL. oo owe 5c. soiccie cn voeeeigns 
Where a defendant cannot be served within the 
State and the suit is one affecting property or 
any interest therein, and the res is in this State, 
service made on the defendant outside the state 
as provided by Rule 3:4-5 is proper. Solomon v. 
Yudkin-Krell 
A non-resident is privileged from service of a writ 
of ne exeat or summons in a civil action while 
within this State to plead to an indictment 
against him. Younger v. Younger . 
UBLICATION 
The fact of the pendency of a suit and the nature 
thereof may be published by a suitor so long as 
it is truthfully reported. Hollander v. Imperial 
UBLIC UTILITIES 
Statutes regulating public utilities are for the bene- 
fit of the State and the citizens and not for the 
benefit of established utilities or their competi- 
tors. P. S. v. Newark Elizabeth Bus Owners .... 
A competing utility is not a party in interest who can 
collaterally attack a right granted a rival pur- 
suant to statutory authority unless there is 
some statutory expression to the contrary. P. S. 
v. Newark-Elizabeth Bus Owners 
48:15-1 granting street railway companies the 
right to substitute auto buses for trolley buses 
without municipal consent does not violate the 
14th amendment even though RS. 48:4-3 re- 
quires other bus operators to procure municipal 
consent since there is a real basis for classifying 
street railway companies separately. P. S. v. 
Newark-Elizabeth Bus Owners 
f 'IET TITLE 
An action to quiet title under R.S. 2:76-2 is properly 
maintainable by the owner and possessor of the 
surface of lands against one claiming subsur- 
face rights therein where neither has attempted 
to reduce the subsurface to actual possession. 
Toth v. N. J. Zinc 
AL ESTATE BROKERS 
A real estate broker who enters into an oral agree- 
ment as to commissions which becomes ineffec- 
tual because not followed by timely written no- 
tice, may enter into another oral agreement on 
the same or other terms, which may become ef- 
fective by proper notice. Rosey v. Phillips ...... 
} AL PROPERTY 
Where the state acquires lands for highway pur- 
poses by voluntary conveyance in fee simple and 
such lands abut a street, the state, like any other 
owner, acquires title to the abutting portion of 
the street up to the center line hereof. Lindel 
v. Miller e als 
An owner whose lands abut a highway is entitled to 
access thereto and where the highway is curved, 
such access should be between lines extended 
from the point of intersection of the side lines of 
his lot with the highway line along radial lines 
perpendicular to the tangent of the circle (center 
line of the highway) at the point of intersection 
with such center line. Lindel v. Miller et als .... 
At law the date fixed in the contract for settlement 
and passing of title is of the essence. Earlin v. 


RS. 














Mors 
Where time for performance of a contract is not of 
the essence, one party may by notice make it so. 
Earlin v. Mors 
The lien of a tax sale certificate is paramount to 
the lien of a mortgage held by the Federal 
Housing Commissioner, though such mortgage is 
prior in time. Byram v. Bogren 
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Husband contracted to purchase property, title to be 
conveyed to himself and his wife, but died be- 
fore conveyance. Held, wife is entitled to the 
property as surviving tenant by the entirety of 
an equitable estate in fee with obligation on 
husband’s estate to pay balance of purchase 
price. Oscsenda v. Oscsenda et al 

Upon execution of a contract by a husband for the 
purchase of land, calling for title to be conveyed 
to himself and his wife, he and his wife become 
equitable owners of an estate co-éequal in its 
incidents to be a legal estate by the entirety in 
which the right of survivorship is inherent. 
Oscsenda v. Oscsenda et al 

Equitable estates in land are considered to all in- 
tents and purposes as legal estates and are sub- 
ject to the same incidents, properties and con- 
sequences as appertain to similar estates at law. 
Oscsenda v. Oscsenda et al 

Merger of a mortgage is presumed as a matter of law 
from the uniting of the greater and lesser es- 
tates in the same person unless there is evidence 
of a contrary intention, or unless merger would 
injure the holder as by an encumbrance subse- 
quent to the mortgage acquiring a preferred 
position due to the merger. Portugese v. Ziss ... 

Where a severance of the subsurface rights has been 
made, a possession of the surface does not con- 
stitute a possession of the subsurface. Toth v. 
N. J. Zine 

The ownership of subsurface rights, including min- 
erals, may be severed from the surface and 
thereafter constitute a separate fee in another 
plane of the same land. Toth v. N. J. Zinc ..... 

The common law rule that the owner of lands owns 
not only the surface but everything under it, 
still applies. Toth. v. N. J. Zime. ......06 ses ceosee 

Possession of the surface carries with it the posses- 
sion of the minerals herewith. Toth v. N. J. Zinc 

In the absence of agreement to the contrary, trade 
fixtures are removable by a tenant so long as he 
remains in possession of the leasehold, provided 
they are capable of removal without material 
injury to the realty, notwithstanding his failure 
to preserve such right in a _ renewal lease. 
FEAWGHOGR) (Wi RIGS 5 circ uadicic aes camewwsde ag eass 

The institutional theory applies to owner, mortgagee 
and conditional seller situations but not in a 
landlord-tenant relationship. Handler v. Horns 

Open possession of lands constitutes constructive 
notice of the possessor’s interest or title therein. 
RRR Ws Coo os ic b ins ds watida waceee eas 

Nothing will defeat the equitable conversion arising 
out of a contract for sale of realty except invalid- 
ity or unenforceability of the contract. Courtney 
Wr" BISURAI Ie Satara sacs Suisse sais. gee a 

Refusal of the vendee to take title will not, standing 
alone, defeat the equitable conversion, nor will 
a decree of foreclosure. Courtney v. Hanson .... 

Held: Surplus money arising out of foreclosure sale 
to vendee under contract of sale, belongs to per- 
sonal representatives of vendor. Courtney v. 


sor’s title is intended to protect only equitable 
rights and is subject to the qualification that the 
occupier is required to refrain from doing any- 
thing having an illusive tendency with respect 
to ownership. Bruns v. Mattocks et al 
Held, possessor cannot assert possession gave con- 
structive notice of interest in property against 
bona fide purchasers, where possessor had title 
put in nominee in order to defraud creditors. 
Bruns v. Mattocks et al “horse a aie gaen aa 
Until there is an apportionment of the cost of a 
public improvement in accordance with the 
benefit received there is no assessment in legal 
contemplation. Lenton v. Hill .................. 
A potential liability or prospective assessment for a 
sewage disposal plant and trunk line sewer is 
not, prior to report and assessment of benefits 
by the Assessment Commission of the munici- 
pality, an “unconfirmed assessment” as_ that 
term was used in the contract of sale involved. 


property taken by him under a Vesting Order, 
gives title to the purchaser and leaves the 
former owner only such remedy as is provided 
in the Trading with the Enemy Act. Gausebeck 
Wi SAN ais ois no eae igh 3c ake auld aaa dee ee 
An abutting owner's right of access to and interest in 
the highway in front of his land does not run 
between the extended side lines of his property 
but between lines drawn at right angles to the 
highway from the points where his sidelines 
meet the highway. Lindel v. Miller ............. 
Permission by the Highway Commissioner to con- 
struct a drive over a highway shoulder does not 
justify interference with another land owner’s 
rights. Lindel v. Miller . 
Held, the clause in the printed contract here involv- 
ed, though not completed, obligates the vendors 
to allow a credit for the amount of any assess- 
ment for improvements completed before the 
contract, if feasible, and if not then to pay such 
assessments when made. though made after de- 
livery of the deed. Turkel v. Fillipone 
A vendor’s covenant to pay assessments for any im- 
provements completed before execution of the 
contract, does not merge and become extinct 
upon delivery of the deed. Turkel v. Fillipone .. 
The jurisdiction of the Orphans’ Court under RS. 
3:17-14 is limited to approval or disapproval of 
the proferred sale by the administrator C. T. A. 
and once the approval is given, its jurisdiction 
is exhausted. Carter v. Mishell 
A sale of realty made by an administrator C.T.A. 
with approval of the Orphans’ Court under RS. 
3:17-13 and 14 is not a judicial sale. Carter v. 
Mishell 
Delivery of possession is normally essential to a 
transfer of good title. Westervelts v. Regency ... 
Equity will not deny enforcement of a valid neigh- 
borhood scheme on the ground of change in 
character unless the change is such as to neu- 
tralize the benefits of the restrictions to the 
point of defeating their purpose. Weinstein v. 
Schwartz 
The number of lots within an alleged neighborhood 
scheme is no criterion to its establishment. 
Wesntetn) vy. Setwarts.. ...005c0ccedcecsecvsace 
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It is not necessary that every lot in an area be sub- 
ject to the same restrictions in order to con- 

stitute a neighborhood scheme. Weinstein v. 
SeRWOHE 6 5c anndanenccudennsadee eee aaadenaee 

+ Whether a neighborhood schene has been estab- 
lished by restrictive covenants is a question of 
fact and depends on whether it applies to all 
lots of a like character brought within the 
scheme. Weinstein v. Schwartz 
Acquiescence in a variance that does not materially 
alter a neighborhood scheme does not constitute 
abandonment thereof. Weinstein v. Schwartz ... 

A day fixed in a contract, for closing title, without 
more, is merely formal but time may be made of 

the essence by subsequent formal demand pro- 
vided the time then allowed is_ reasonable. 
Paradkisa wv. AAHIGIG oo: ccscedscacccccenswkeses 
Where time is not of the essence, a reasonable time 
for performance and to clear up defects in the 
title will be allowed. Paradiso v. Manzejy ..... da 
Where time is not specifically made of the essence 
in a contract for the sale of realty, the intention 

of the parties to make it so must clearly appear 
from the surrounding circumstances or from 
sufficient supplemental notice. Paradiso v. Man- 


_—_ 


ant is constructive notice to a purchaser of a 
collateral agreement between the tenant and 
his landlord by which ownership of an oil 
burner and tank installed by the tenant re- 
mains in the tenant. Serafin v. Wolff ........... 
A reservation of an easement in a grantor will not 
be implied except possibly in a case where the 
continuance of the use for the benefit of the par- 
cel retained is so valuable and useful to ,its en- 
joyment as to remove all reasonable doubt that 
the parties intended the easement to arise. 
Sete WPMD 6 esc adecnccuckosennueuaes 
Held, there is no implied easement in the grantor to 
continue to hang clothes lines from his property 
to a pole on the lands conveyed to the grantee. 
Schachter v. Fider 


REDEMPTION 
Notice of motion to redeem given within 10 days 
after sheriff’s sale is timely under Rule 3:77-5. 

*Giliee 0. DaVenpONE < os ode ds ceca advdesneneans ae 
Accounting between mortgagor and mortgage 
should be stated as of the date of the actual 

tender of redemption. Ghee v. Davenport 


REFORMATION 
A mistake in the description of property conveyed 
may be corrected by reformation against one 
having constructive notice of the mistake. Wilk 

v. Len et als 


REIMBURSEMENT 
Reimbursement for the cost of repairs and altera- 
tions made by the lessee under a lease which is 
rescinded limited to the enhanced value of the 
demised premises. Buddy v. Buddie 


RELEASE 
The court can disregard releases obtained by mis- 
representation as to their legal effect. Casazza 
v. Trincune 
Where tort feasor’s adjuster secured release from 
plaintiff representing that plaintiff could also re- 
cover from his own collision insurer, such re- 
lease is no bar to a suit by plaintiff for the use 
of his collision insurer to recover the amount 
paid by it to him under the collision policy. 
Casazza v. Trincune 
RENT CONTROL 
A subtenant who paid rent in excess of the rent 
ceiling to the tenant, has no cause of action for 
damages under the Federal Statutes against the 
owner landlord though he may have against the 
tenant. Mitts v. Killiebrew 
The mere payment, without more, by a tenant of 
rent in excess of the rent ceiling does not give 
rise to any common !aw right of recovery for the 
overcharge. McKean v. Hillman ete. ............ 
Actions by tenants to recover under the Price 
Control Act for rental overcharges are penal in 
nature and abate upon the death of the landlord. 
MeKean v. Hillman Gt@. ...ccccccccsccccusenae 7 
A rental agent for the owner of an apartment who 
collects rents therefrom and participates in the 
execution of leases therefor, may be held in 
treble damages for the collection of excessive 
rents under the Housing and Rent Act of 1947. 
Barr v. Winnwood 
New Regulations for Controlling Evictions 
REORGANIZATION 
A claim for priority filed after a plan for reorganiza- 
tion has been confirmed is not too late where its 
allowance is not inequitable to other creditors 
and there has been no distribution yet. Recon- 
struction Finance v. Flynn 
Public Law 548 which accords to debts due certain 
governmental corporations the priority granted 
the U. S. is retroactive. Reconstruction Finance 
v. Flynn 
Rights vested at the time a petition in bankruptcy is 
filed may be divested by statute. Reconstruc- 
tion Finance v. Flynn 
RESTRICTIVE COVENANTS 
Covenant restraining sellers from engaging in the 
same business in the same municipality is 
reasonable and valid. Heuer v. Rubin 
A covenant reasonable and proper as to space need 
not be limited as to time. Heuer v. Rubin ... 
A restrictive covenant executed by two partners as 
sellers reading, “they will not etc.,” will be con- 
strued as a joint and several covenant where 
that was the apparent intention of the parties. 
Heuer v. Rubin 
RES ADJUDICATA 
In the circumstances here present, rule adopted that 
decree making partial distribution of the funds 
,of an estate is—so long as it stands—conclusive 
with respect to all rights in the fund distributed 
only and cannot be made the basis of an estoppel 
when another distinct fund is to be part of the 
same estate and involve the same legal ques- 
tions. Pennsylvania Company, etc. v. Clarkson 
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A judgment in a prior action is not res adjudicata 
where the later action raises issues not raised 
and determined in the prior action. Lynch v. 
United 

A judgment of a ccurt having jurisdiction over the 
person and the property is res adjudicata and 
its verity, validity or conclusiveness, cannot be 
attacked collaterally. Drachenberg v. Drachen- 
berg 

A determination as to a counsel fee awarded plain- 
tiff’s attorney against the defendant is not res 
adjudicata as to the reasonable value of the 
services he rendered tp plaintiff. Littlefield v. 
Kearns 

A determination in a prior proceeding is not res 
adjudicata unless the parties were adverse par- 
ties in that prior proceeding and the deter- 
mination was equally binding on both. Littlefield 
v. Kearns 

A determination that a tenant is liable to the land- 
lord for rent due under a lease is res adjudicata 
in an action for a later month’s rent under the 
same lease. Phillips v. Klein et als ............. 

In circumstances here present, lessor’s knowledge, 
without further participation, that lessees con- 
templated a use in violation of a zoning ordin- 
ance does not preclude recovery of rent under 
the lease. Phillips v. Klein et als .............. 

The doctrine that “a lease for a single purpose is 

“void if that purpose is unlawful” is not applic- 
able where the zoning ordinance permits the 
use but limits the number of persons employ- 
able therein. Phillips v. Klein et als ............ 

In general res judicata does not apply to licensing 
determinations by administrative agencies made 
without prior notice and hearing. Central v. 
Gough 

In New Jersey courts distinguish “quasi judicial” 
from “administrative” determinations of admin- 
istrative agencies, holding that res judicata ap- 
plies to the former but not to the latter. Central 
v. Gough 

RESCISSION 

A defrauded party to a contract must make his 
election to rescind with reasonable promptitude 
after discovering the fraud or he will be barred 
from rescinding; a delay of over a year and half 
between discovery of the fraud and institution 
of suit to rescind bars rescission. Franco v. De 
Voursney, Sr. 

Lease annulled on the ground of incompetency of 
the lessor since she did not have the ability to 
understand in a reasonable manner the nature 
and effect of the transaction. Buddy v. Buddie .. 

Reimbursement for the cost of repairs and altera- 
tions made by the lessee under a lease which is 
rescinded limited to the enhanced value of the 
demised premises. Buddy v. Buddie ............ 

Equity may grant rescission of a contract for unila- 
teral mistake where (1) the mistake was so great 
that to enforce the contract would be uncon- 
scionable, (2) the mistake related to the materi- 
al feature of the contract (3) it occurred not- 
withstanding the exercise of reasonable care, 
(4) rescission will not seriously prejudice the 
other party, except for loss of his bargain and 
(5) the party making the mistake promptly 
rescinded the contract on discovering the error. 
Conduit v. Atlantic City 

RES IPSA LOQUITUR 

Where a bus suddenly leaves the highway, mounts 
the curb and crashes into a wall, the doctrine of 
res ipsa loquitur is applicable in the absence of 
any proof of the cause of the accident. Sibley, 
et al v. City Service Transit 

The doctrine is only applicable if the thing causing 
the accident was in the control of the defendant 
or his servant at the time of the accident. Den 
Braven v. Meyer Bros. 

Held, on the facts here presented, the fire criginating 
in defendant’s shack was an occurrence within 
the res ipsa loquitur doctrine. Menth, et al 
v. Breeze 

Where an accident occurs arising out of conditions 
or an instrumentality wholly within the control 
of the defendant and where such an accident 
would not ordinarily occur in the absence of due 
care, the dcctrine of res ipsa loquitur applies, 
raising an inference of negligence sufficient to 
put defendant on his defense to prove the con- 
trary; Menth, et al v. Breeze .......<.cscassscs 

A plaintiff is net, by charging specific acts of negli- 
gence snd attempting to prove those charges, 
precluded from relying on the doctrine of res 
ipsa loquitur. Forsch v. Liebhardt 

The doctrine of res ipsa loquitur is applicable where 
a cinder block falls from a passing truck loaded 
with such blocks and strikes a person standing 
cn the sidewalk. Forsch v. Liebhardt 

The toppling over of a heavy docr which had been 
placed on its edge and leaned against a build- 
ing, without any apparent cause, held to be 
within the doctrine of res ipsa loquitur. Mor- 
melo v. Deakman-Well 

REVERSIONS 

The failure of a testator to provide for disposition 
of the corpus of a trust upon the failure of a 
contingent remainder results in the creation of a 
reversionary estate vesting in his heirs at law 
and next of kin, depending on the nature of the 
property, at his death, subject to being divested 
if the contingency occurs. Miller v. Woodbury .. 
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Rule 3:79 is confined to cases where summary pro- 
ceedings are expressly provided for by statute 
or are expressly provided for by rules such as 
Rule 3:40. O'Brien v. Baldwin. ......60.050<400% 114 
A rule regulating procedure adopted by the Su- 
preme Court supersedes, so far as is necessary, 
any conflicting statutory provision enacted be- 
fore 1948. Winberry v. Salisbury ......... Bee 
A rule limiting the time of appeal is given effect 
unless it is unreasonable when applied to the 
facts of each case as it arises. Winberry v. 
Salisbury fe! Sp Tg ere on ea oe E SAE Se SS EM. 4 Sol 309 
The Constitutional provision that the Supreme 
Court shall make rules governing the practice 
and procedure in all courts “subject to law” 
vests that power in the Supreme Court un- 
hampered by common law or prior statutes and 
subject only to statutes that might be there- 
after enacted. Winberry v. Salisbury .......... 309 
Rules limiting the time of appeal are regulations 
of procedure within the competence of the Su- 
preme Court. Winberry v. Salisbury ........... 309 
Where a defendant cannot be served within the 
State and the suit is one affecting property or 
any interest therein, and the res is in this State, 
service made on the defendant outside the state 
as provided by Rule 3:4-5, is proper. Solomon 
V2) AAR REINSIE os cus wopuicioua es wckie em toomaule 49 
Rule 3:4-5 applies to actions in rem or quasi in rem. 
SOMOMON “Vi VUGINEK PON oo oicisia a neeereeeues 49 
An insurer suing under its right of subrogation for 
the amount paid by it under its policy, is the 
real party in interest under Rule 3:17-1 and may 
sue in its own name. U. S. v. Hercules ......... 245 
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Rule 3:18-2, though not expressly excepted from 
applicability to County Courts, is not in fact 
applicable and does not give County Courts 
jurisdiction to set aside fraudulent conveyances. 
Morelli v. Villanova and Novellino ............ 

Rule 3:16. Pretrial Procedure: Formulating Issues. 
Lester’s Home Furnishers, Inc. v. Modern Fur- 
niture Co. 

Rules 3:33 and 3:36 (Interrogatories and Admissions) 
are applicable in summary or plenary actions in 
the Probate Division of the County Court. In 
the Matter of the Estate of Oliver S. Carter, 
deceased 

Rule 3:40-2. Actions in the Chancery or Law Divi- 
sion: Kingdon v: Steekler ... 2. cccccscscessens 

Rule 3:40-2 Transfer of Actions. Lester's Home 
Furnishers, Inc. v. Modern Furniture Co. 

Rule 3:40-3. Transfer of Actions. Kingdon v. Steckler 

Under Rule 3:42-1 the Superior Court may order 
removed to it an action pending in a County 
Court involving common questions of law of 
fact. Schwartz v. Gaul 

The provisions of Rules 3:54-6 and 7 dealing with 
costs are applicable only to “actions of a civil 
nature” within the intendment of Rule 3:1-1 and 
do not apply to a proceeding under RS. 14:12-7. 
In re Jansen Dairy 

Rules 3:81-1 to 3:81-14 apply to actions to review 
decisions cr rules of Administrative Agencies but 
do not apply to actions against such agencies 
seeking a declaratory judgment and injunction 
against enforcement of allegedly unconstitu- 
tional legislation. Abelsons v. State Board of 
Optometrists 

The losing party has the choice of applying for a 
new trial by way of appeal under Rule 4:2-1 
or by application to the trial court under Rule 
3:59-1. Nusser v. United 

The term “final judgment”, as used in Rule 4:2-1 is 
at least as broad in scope as the same term 
formerly used in connection with writs of error. 
Palm Beach v. Ivers 

Under Rule 5:2-1, Rules governing practice in the 
Superior Court do not govern the practice in 
the County Courts unless they are in fact ap- 
plicable. Morelli v. Villanova and Novellino .... 

Appeal dismissed for failure of appellants to furnish 
an appendix containing such parts of the testi- 
mony as are pertinent and are required for a 
determination of the questions raised. Frankel 
v. Paterson 

See also “Practice”, 
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SALES 


The jurisdiction of the Orphans’ Court under R.S. 
3:17-14 is limited to approval or disapproval of 
the proferred sale by the administrator C.T.A. 
and once the approval is given, its jurisdiction 
is exhausted. Carter v. Mishell ................. 

A sale of realty made by an administrator C.T.A. 
with approval of the Orphans’ Court under RS. 
3:17-13 and 14 is not a judicial sale. Carter v. 
Mishel] 


SET-OFF 


The court in which a judgment has been entered 
may order a judgment, held or obtained by the 
judgment debtor against the judgment cred- 
itor, set-off against the judgment of the judg- 
ment creditor. Attanasio v. Silverman and Glu- 
senkamp 

A rule to show cause why judgments should not be 
set-off against each other is tantamount to a 
levy. Attanasio v. Silverman and Glusenkamp .. 

A defendant may not set off a claim unless it arose 
between the parties in the same capacity as they 
are designated in the main action. Gocdwillie 
v. Bayonne 

A fiduciary of trustee cannot set off personal claims 
against a beneficiary who seeks payment of the 
funds held in his behalf. Goodwillie v. Bayonne 


SEPARATE MAINTENANCE 


To secure separate maintenance wife must establish 
that husband separated from her and refused to 
maintain her without justifiable cause. Hey- 
man v. Heyman 

Where the parties have married with knowledge of 
and in reliance on a Mexican “mail order” di- 
vorce of cone of the spouses, they are in pari 
delicto and the law leaves them wheie it finds 
them: neither an annuiment nor separate main- 
tenance will be granted. Tonti v. Hodges 


SIDEWALKS 


In a case like this there is no practical difference 
between assumption of risk and contributory 
negligence. Halpern v. Barbara 

The mere use of a side-walk by a pedestrian know- 
ing it is in a broken or damaged condition is 
not ipso facto negligence or assumption of risk, 
unless the risk was so great that it was un- 
reasonable for the pedestrian to insist upon 
his right to traverse same. Halpern v. Barbara 

Whether a sidewalk is so bad as to make use thereof 
by pedestrians unreasonable and therefore neg- 
ligent and whether the pedestrian used reason- 
able care in traversing it are generally jury 
questions. Halpern v. Barbara 

Where a pedestrian enters upon a sidewalk known to 
her to be broken and defective, rnore care is 
required cf her than if it were smooth and 
even. Halpern v. Barbara 


SPECIFIC PERFORMANCE 


In a vendee’s suit for specific performance with 
abatement of purchase price for vendor's inabil- 
ity to convey part of the land, the court found the 
abatement would be unconscionable. Thereupon 
plaintiff offered to pay the full price reserving 
the right to appeal on the question of abatement. 
Held, plaintiff was entitled to specific per- 
formance on those terms. Fidelity v. Rubino 

Specific performance will not be denied merely 
because there was no mutuality when the con- 
tract was entered into; it is sufficient that there 
is mutuality at the time of the decree. Bur- 
lew v. Hepps 


STATUTE OF FRAUDS 


An oral agreement between a broker and owner 
for the payment of commissions on the sale of 
the owner’s business is valid and enforceable. 
Bierman v. Leibowitz and Kargakos 

A contract for the sale of goods of a value in excess 
of $500 is void when not in writing, except when 
the buyer accepts and pays for part of the goods. 
Duff .v:' Trenton ........:: ee 

_ (Continued on next page 
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STATUTES 
The doctrine of ejusdem generis is in aid of con- 
struction where the words are of doubtful 
meaning and has no application where the legis- 
lative design is expressed in unambiguous terms. 
Edwards v. Moonachie 
Where the particular words exhaust the class, there 
is no room for application of the doctrine of 
ejusdem generis and the general words follow- 
ing must be construed as embracing something 
outside the class. Edwards v. Moonachie 
The mere granting of a power by legislative amend- 
ment does not give force to a prior local enact- 
ment void ab initio for want of such power. 
Edwards v. Moonachie 

To effect a change in the common law, the legislative 
intent so to do must be clear and plain. Carlo 

v. Okonite 





Where tort feasor’s adjuster secured release from 
plaintiff representing that plaintiff could also 
recover from his own collision insurer, such 
release is no bar to a suit by plaintiff for the 
use of his collision insurer to recover the 
amount paid by it .to him under the collision 
policy. Casazza v. Trincune 

An insurer suing under its right of subrogation for 
the amount paid by it under its policy, is the 
real party in interest under Rule 3:17-1 and 


may sue in its own name. U. S. v. Hercules .... 2 


A Workmen's compensation insurer is entitled to be 
subrogated to the rights of the employer against 
third parties to the extent of payments made 
under the policy to injured employees, under the 
doctrine of subrogation and under the terms of 
its policy, exclusively of any right given under 
the workmen’s compensation act. U. S. v. 
RIEEIRY eNn e he  n.o a f ea eae 

Where an insurer pays a loss for which a 3rd party 
is primarily liable, there are two real parties in 
interest, the insurer to the extent of its pay- 
ment, the insured to the extent of its loss over 
and above the insurer’s payment. Royce v. 
Daner 

In the absence of objection either the insured or the 
insurer may maintain a claim against a 3rd per- 
son primarily liable, the insured for the whole 
loss, the insurer for the amount paid by it under 
the policy—on objection by defendant, the ab- 
sent party should 
Royce v. Daner 


SUPPORT 
Under R.S. 2:50-37 our Chancery Division has juris- 
diction to order support of a minor child of 
parents divorced in another state even if that 
child is not resident here. Conwell v. Conwell .. 
A decree of another state ordering payment of sup- 
port for a minor child is entitled to full faith 
and credit as to past due payments thereunder, 
where under the law of that state the decree 
cannot be retroactively modified. Conwell v 
Conwell 
SUPREME COURT ORDERS 


Miscellaneous Supreme Court Orders 
1, 89, 97, 145, 169, 192, 324, 327, 


| TAXATION 


Py 


aa 


LRAT BRA ci 


es a 





While as a general rule inheritance taxes are 
assessed against and chargeable to each legatee 
or devisee, and estate taxes are chargeable 
against the estate and payable out of the resid- 
uary estate, the liability for the payment of the 
taxes may be fixed differently by the Will of the 
testator and his intention as so expressed gov- 
erns. Bankers v. Hess .. : . 

There is no right of appeal in either the taxpayer 
or taxing district direct to the Division of Tax 
Appeals; appeals from assessments must first be 
taken to the County Board. Hackensack v. Divi- 
sion of Tax Appeals 


from assessments for previous or succeeding 
years. Hackensack v. Division of Tax Appeals 
Changed economic conditions do not ipso facto justi- 
fy either an increase or decrease in assess- 
ment. Hackensack v. Division of Tax Appeals .. 
To justify exemption of property from taxation un- 
der R.S. 54:4-3.3 there must be a public use in 
addition to public ownership of the property. 
Jamoneau v. Newark 33 
Lease examined, and held. though it provides the 
buildings erected belong to the city. in view of 
the other provision giving beneficial ownership 
to the tenant, the buildings are not in a 
sense owned by the city so as to create a 
immunity. Jamoneau v. Newark 
The receipt by a municipality of rentals from a 
private lessee does not transform a private use 
into a public use. Jamoneau v. Newark 
A County Board of Taxation has no jurisdiction to 
grant a reduction which exceeds the amount of 
the actual assessment and any such judgment is 
a nullity. Newark v. Fischer ..............0- 
Each act of taxation is a separate and distinct thing 
and while an assessment or valuation for a pre- 
ceding year is evidential, it is not conclusive or 
binding for the following year. In Re: 
Eo errata ery errr errr 
The State Board of Tax Appeals is entitled to use 
its own knowledge and judgment in weighing 
and considering the evidence and appraising 
the taxable value of property. In re: Weehawken 
Conclusions of the State Board of Tax Appeals fix- 
ing valuations should not be set aside except 
for palpable error. In re: Weehawken 
A judgment of the State Board of Tax Appeals based 
on sufficient evidence to support it, will not be 
set aside. In re Weehawken 
The quantum of a license fee does not violate the 
14th Amendment unless it bears no relation to 
the value of the privilege conferred and is pro- 
hibitive and unreasonable. Edwards v. Moonachie 
TAX SALES 
An individual holder of a tax sale certificate is not 
entitled to reimbursement from a redeeming 
owner for repairs and improvements made to 
the property by the certificate holder. Nelson 
v. Naumowicz : 
Rights and liabilities under tax sale proceedings are 
strictly statutory and, as to the right to redeem, 
rest on the law in force at the time of sale. 
Nelson v. Naumowicz ........--:- ee 
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Tax sales subsequent to 1929 do not confer a right 
of possession or incidents of ownership upon an 
individual holder of a tax sale certificate. Nel- 
son v. Naumowicz 

The lien of a tax sale certificate is paramount to 
the lien of a mortgage held by the Federal 
Housing Commissioner, though such mortgage 
is prior in time. Byram v. Bogren 

Tax sale certificate holder subsequently purchased 
the premises subject to an earlier mortgage, 
collected rents as owner, and paid accruing 
taxes as certificate holder. Held: he should have 
a lien paramount and prior to that of the mort- 
gage for the taxes paid at acquisition of the 
certificate and subsequent taxes, less net rents 
collected as owner, and should be subrogated 
to the rights of the owner in any surplus 
moneys arising on foreclosure sale. Barry v. Baf 

The lien of a tax sale certificate holder who subse- 
quently purchases the premises from the owner 
is not extinguished by such purchase where it 
appears his intent was that there be no merger 
into the fee. Barry v. Baf 

TRANSFER OF CAUSES 

Transfer of Causes Act is continued in effect by 
R.S. 1:1-2 and the powers of the former Supreme 
Court thereunder are vested in the Superior 
Cae FE SHOUTS go occa g Sc ccntpaeasccendas 

Appeal erroneously entitled in and filed in the 
Superior Court instead of in the County Court, 
Probate Division, properly ordered transferred 
by the Superior Court to the County Court 
where due service was made on interested par- 
ties. In re Stotchik 

TRIAL 

The trial judge is not to be expected to charge such 
complicated Federal statutory law and executive 
orders as are involved under the Wage Stabil- 
ization Act in the absence of a request to charge 
thereon duly made. Daley v. Delahanty 

A formal request to charge the limited effect to be 
given evidence introduced by the state to neu- 
tralize the surprise testimony of one of its wit- 
nesses is not necessary. State v. Rappise 

General charge as to head of family’s right to eject 
persons from his dwelling premises, without 
more, held to be error where jury could find 
defendant had a right to be on the premises and 
this possible right was not charged. State v. 
Engels 

In determining whether action based on negligence 
in alleged jerk of trolley car should be sub- 
mitted to the jury, trial judge must decide 
whether the evidence tends to indicate the oc- 
currence of such a violent or unusual jerk or 
jolt to speak of negligence in operation. 
Henry v. FP: S. ..: 

There is no right to trial by jury in actions equitable 
in nature. Scott v. Stewart 

It is error for the trial judge to instruct a jury to 
retire and reconsider a verdict which the court 
finds or believes be a compromise ‘verdict. 
Elvin: 'v. FP: S..; a 

Jury returned verdict which was so inadequate that 
the judge believed it to be a compromise ver- 
dict; he refused to accept same and after point- 
ing out the apparent inadequacy instructed them 
to reconsider the entire verdict—Held: this 
was error. Elvin v. P. S. .... 

Where, from the evidence, the jury could reason- 
ably draw different inferences, the cause is 
properly left for the jury. Parsippany v. Bowman 

TRUSTS 

The trustees of a trust the income of which is pay- 
able to a mental incompetent, may apply to 
Chancery, on behalf of a minor child of the 
incompetent, for an order directing them to ex- 
pend part of the income for the support and 
maintenance of such child, where there has been 
no guardiz:. fcr the tent appointed here. 
Marsh v. Scott : 

A trustee is under a duty to exercise prudence in 
ascertaining, and diligence in getting the fair 
market value of property he desires to sell, and 
the court will not approve a sale where the 
trustee has not met that duty. McCarter v. 
McGregor and McGregor ............--+.ese00- 

The failure of a testator to provide for disposition 
of the corpus of a trust upon the failure of a 
contingent remainder results in the creation of 
of a reversionary estate vesting in his heirs at 
law and next of kin, depending on the nature of 
the property, at his death, subject to being di- 
vested if the contingency occurs. Miller v. 
Woodbury 

A fiduciary of trustee cannot set off personal claims 
against a beneficiary who seeks payment of the 
funds held in his behalf. Goodwillie v. Bayonne 

When a city accepts and sets aside funds for a cer- 
tain purpose, they become impressed with a 
trust obligating the city to expend them for the 
designated uses. Goodwillie v. Bayonne 

Trustee who received and held shares of stock of 
merged large corporation in exchange for block 
of shares held by decedent in small corporation 
which in effect became merely a branch of the 
other corporation, surcharged for loss resulting 
from retention of the new stock. Farr v. Ist 
CANON gk no ob obs 600s wd eau eee REE ea anaes 

If a trustee properly holds shares of a corporation 
and the corporation is merged or reorganized 
into a new corporation, the trustee can properly 
receive and retain new shares issued in exchange 
for the old only if the new stock is substantially 
equivalent to the old. Farr v. lst Camden 

A cestui of a trust in a mortgage is not a necessary 
part in an action under R:S. 2:66-1 to secure can- 
cellation of the mortgage: it is sufficient if the 
trustee is joined. Paradiso v. Manzejy 

UNCLEAN HANDS 

The doctrine of unclean hands should not be so 
rigidly applied as to allow an unconscionable 
gain to the wrong-doer at complainant’s ex- 
pense. Hollander v. Imperial 

Publication by plaintiff of the pendency of a suit to 
enjoin a competitor and of possible action 
against those dealing with the competitor, does 
not justify the application of the clean hands 
doctrine where the publication contains no mis- 
representations of fact and was made in good 
faith upon the advice of counsel. Hollander 

_¥. Imperial _ 
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UNIONS 
In the absence of express provisions in the Constitu- 
tion or by-laws of the International or the Local, 
funds in the treasury of a Local which secedes 
belong .to the Local and are to be used in such 
manner as its members deem advisable. In- 
ternational v. Becherer 
The right to funds in a Local’s treasury is con- 
tractual and depends on the constitution and 
by laws of the International and the Local. 
International v. Becherer. 
UNEMPLOYMENT COMPENSATION 
To be “available for work” within the statutory pro- 
vision, and entitled to benefits, the claimant must 
make independent effort to obtain employment 
and go out within a reasonable disance of his 
home and seek employment. Boyer v. Bd. of 
Review 
A home worker, who by reason of her physical con- 
ditions in good faith, refuses proferred factory 
employment, is not thereby deprived of unem- 
ployment compensation benefits, and is entitled 
to such benefits if there is no available home- 
work employment. Valenti v. Board of Review .. 
The determining factor in deciding whether an em- 
ployee who refuses proferred employment is en- 
titled to benefits is, did he have “good cause” to 
refuse it and was the work “suitable”. Valenti 
v. Board of Review 
UNLAWFUL PRACTICE OF THE LAW 
The pursuit generally known as “heir-hunting” as 
engaged in by the defendant in this case consti- 
tuted an unlawful practice of law. Carey v. 
Thieme 
The practices employed by the defendant in his 
“heir-hunting” enterprise, in soliciting powers 
of attorney from known legatees who would 
pursuant to law receive notice of their will and 
who ordinarily would receive their bequests in 
the usual course, is contrary to public policy. 
Carey v. Thieme 
The Unauthorized Practice of the Law, 
By Milton T. Lasher 


USURY 
Usury must be timely, and strictly pleaded as a 
defense and cannot be argued as a collateral 

attack on a judgment. Schwartz v. Battifarano . 


VENUE : 

Motions for change of venue or for a foreign jury 
under Rule 2:6-2 are addressed to the discretion 
of the court. State v. Collins 

The fact that there has been considerable public 
comment and newspaper publicity in the county 
about a case is not in itself sufficient to war- 
rant a change of venue or foreign jury. State 
v. Collins 

Rule 2:6-2 merely restates the former practice in this 
state as to change of venue and foreign juries. 
State v. Collins 

The test as to whether a change of venue or foreign 
jury should be ordered is whether an impartial 
jury could be obtained from among the citizens 
of the county. State v. Collins 

VISITATION 

Equity has jurisdiction to control the custody and 
visitation of infant children and exercises its 
jurisdiction for the best interest of the infant. 
Rose v. Rose 

Grandparents will be given the right of visitatioa of 
a grandchild where the court is Satisfied of 
their character and fitness. Rose v. Rose ...... 

WAGES AND HOURS 

The defense afforded an employer by See. 9 of the 
Portal-to-Portal Act is not available unless he 
pleads an’ proves he acted in good faith in re- 
liance or ~dministrative sanction. Sherman v. 
Coastal 

The burden of proving that an employee is within 
an exempt classification under the Fair Labor 
Standards Act is on the employer. Sherman v. 
Coastal 

The issue of whether an employee is a bona fide 
executive within the Wage and Hour Adminis- 
trators definition is factual and depends on 
whether the evidence establishes the factors 
enumerated in the definition. Sherman v. Coastal 

In action by employee for overtime compensation 
under the Fair Labor Standards Act it is suf- 
ficient if he produces evidence from which the 
amount and extent of his work may be justly 
and reasonably inferred. Sherman v. Coastal ... 

A determination by the Wage and Hour Adminis- 
trator as to the exempt status of an employee is 
not binding between the employee and employ- 
er. Sherman v. Coastal 

A certificate of the Department of Labor as to an in- 
spection and report by an inspector of the Wage 
& Hour Division is not entitled to the weight 
accorded to administrative regulations and con- 
structions. Sherman v. Coastal 

An employee does not fall within the exemption of 
Sec. 13 (b) (1) of the Fair Labor Standards Act 
unless he is engaged in activities relating to the 
safety of operation of motor vehicles. Sherman 
v. Coastal 

WAIVER 

Waiver by debtor of “any and every benefit, ex- 
emption and privilege under any law,” made at 
inception of the indebtedness, held not to con- 
template or constitute a legally effective per- 
manent waiver of the statute of limitations. 
Hudson v. Simpson 

Validity of an unlimited waiver of the statute of 
limitations embodied in the original agreement 
or obligation between the parties, discussed and 
questioned. Hudson v. Simpson 

WAREHOUSEMEN 

A warehouseman, in the absence of contract other- 
wise, is liable for failure to exercise such care 
with regard to goods stored as a reasonable 
careful owner of similar: goods would exercise. 
Bachman v. Lehigh 

WILLS 

A revocation is affectual immediately where the 
testator intends it so to be. Ziegler v. Sutphin .. 

Any devise or bequest, including a residuary one, 
can be revoked by cancellation of the same by 
the testator or by another person in his presence, 
by his direction and consent. Ziegler v. Sutphin 

(Continued on next page) + 
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When a testator makes provision for his wife and 
it_appears that such provision was intended in 
lieu of dower and that it would be inconsistent 
for her to enjoy both, the wife must make an 
election. Glickenhaus v. Bradley et al 

Held, husband’s bequest to his “divorceg wife” was 
not intended as in lieu of dower. Glickenhaus 
v. Bradley et al 

A substituted administrator C.T.A. may not sell 
realty without court approval. Glickenhaus v. 
Bradley et al 

The doctrine that a will is invalid unless the testator 
has done everything that must be done by him 
before the attending witnesses subscribe their 
signatures, is firmly embedded in our law. James 
et al v. Wendehack 

A proper attestation clause is prima facie evidence of 
the facts stated therein and raises a presumption 
of proper execution which can only be over- 
come by clear and convincing proof, by the 
strongest evidence. James et al v. Wendehack .. 

Extrinsic evidence is admissible to aid the court in 
construing a will, including records and books of 
decedent. Leek v. Wieand 

Unless a contrary intention appears from the will, 
the word “issue” includes grandchildren as well 
as children and the distribution is per capita 
and not per stirpes. Boyt v. Orcutt . 

Held, a bequest “to the surviving issue of my said 

a daughter”, is, in absence of a contrary intention 
appearing, a bequest to children and grand- 
children of the daughter per capita. Boyt v. 
Orcutt . : : 

A bequest of income without limit as to time, or gift 
over which can operate, is a bequest of principal, 
if there be no expression of a contrary intent. 
Pennsylvania Company, Etc. v. Clarkson et a 

The right of one spouse to take under the will of the 
other spouse is not in law or in equity demolish- 
ed or foreclosed by an antenuptial contract or 
property settlement between them, in the ab- 
sence of an oppugnant intention. Ist Nat'l. v. 
Miley: ....00ccccesccsccsvssvccceseee vente ee seees 

Clause in a will providing for the forfeiture of the 
bequests made to several beneficiaries if any one 
of the named beneficiaries or a designated non- 
beneficiary should contest the will, held valid 
and effective where the non-beneficiary unsuc- 
cessfully contests the will on the ground of al- 
leged undue influence. Alper v. Alper 

Testamentary dispositions are requirea to be en- 
forced unless contrary to public policy or a rule 
of positive law. Alper v. Alper 

A clause providing for forfeiture of a bequest in the 
event of a contest of the will is not a punitive 
measure but a condition subsequent or an ex- 
ecutory limitation. Alper v. Alper 

In a will contest, an attesting witness may be asked 
to state the circumstances under which he signed 
his name and whether there was any conversa- 
tion with the testatrix at the time, even though 
there is a legally perfect attestation clause on 
the will. In Re Fineman 

Held, on facts here present, Will prepared by at- 
torney selected by testatrix’s pastor from in- 
structions given by the pastor was improperly 
admitted to probate. In re Zalesky 

An attorney should not prepare a Will from instruc- 
tions given by one other than testator and then 
merely submit it to the testator for execution 
without inquiring of him as to the extent of his 
estate and the natural objects of his bounty. 
In re Zalesky 


WITNESSES 


The privilege against self incrimination in State 
Actions is a statutory and not a constitutional 
privilege. In re Vince 

The privilege against self incrimination granted by 
RS. 2:97-7 is only applicable if the answers will 
expose the witness to criminal penalty. In re 
Vince 

There is no privilege in this State against answering 


questions tending to degrade the witness. In 


re Vince 
Since a woman aborted who was not quick with 
child is not guilty of abortion or conspiracy to 
abort, she can not assert the privilege against 
self incrimination as a ground for refusing to 
answer relevant questions concerning the abor- 
tion. In re Vince 
Failure of a witness to produce certain records 
ordered to be produced before a master, should 
not completely bar him from testifying at a 
subsequent trial, but his testimony should be 
limited to that outside the records not produced. 
Kirchner v. Kirchner 
A contemnor plaintiff may be barred from testifying 
but a defendant may not be so barred because 
ot his contempt. Kirchner v. Kirchner 


WORDS & PHRASES 


Unless a contrary intention appears from the will, 
the word “issue” includes grandchildren as well 
as children and the distribution is per capita 
and not per stirpes. Boyt v. Orcutt 

Held, a bequest “to the surviving issue of my said 
daughter”, is, in absence of a contrary intention 
appearing, a bequest to children and grand- 
children of the daughter per capita. Boyt v. 
Orcutt 

The primary meaning of the word “unmarried” is 
“never having been married”. Pennsylvania 
Company, etc. v. Clarkson, et al 

A writing must be considered in the light of the 
circumstances under which it was written, and 
the language given a rational meaning consistent 
with the expressed general purpose. Casriel v. 
King 

Though punctuation is not to be ignored, it cannot 
control the meaning of the words chosen to voice 
the intention. Casriel v. King 

Held, under the circumstances here present, clause 
in contract of sale reading “subject to cove- 
nants, conditions, and restrictions of record, 
which have been violated”, was not a warranty 
that no restrictions had been violated but limited 
the covenants etc. to those not already violated. 
Casriel v. King 

“Trade fixtures” are any chattels devoted to a trade 
purpose and the form or size of the annexed 
chattel is immaterial. Handler v. Horns 
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Word “advances” is broad enough to include board, 
clothing and doctor’s bills paid or furnished. 
Scott v. Stewart 

The word “barroom” as used in R.S, 33:1-12.23 
means that portion of the premises included 
within the four walls of the room in which a bar 
is located. Coral v. Hock 

To constitute “wilfull negligence” such as will render 
a driver liable to a licensee, his conduct must 
have a reckless quality and the probability of 
serious consequences must be apparent. Tarase- 
wicz v. Bowker 

Driving a car with a person on the running board 
does not, without more, constitute “wilfull or 
wanton negligence.” Tarasewicz v. Bowker .... 

A “wrong” is a violation of a right; it is not the 
resultant injuries. Granahan v. Celanese 


WORKMEN’S COMPENSATION 


The deputy Commissioner, having the advantage of 
personal observation, is in a better position to 
judge of credibility then an appellate iribunal. 
Smith v. Miele 

Petitioner’s expert who first examined petitioner 1 
year after the accident, testified it aggravated a 
preexisting condition; respondent’s expert, who 
was also the treating physician, testified it did 
not; HELD, petitioner did not sustain the burden 
of proof. Dempsey v. Eagle 

Separate and distinct classes of partial incapacity 
resulting from the same accident are individual- 
ly compensable. Alexander v. Tomasulo Co. 

While the trier of the facts if not bound to accept the 
disability estimate of any expert witness, his 
finding may not be incompatible with the medi- 
cal testimony. Alexander v. Tomasulo Co. ...... 

An attack on a Icne night watchman, by an outsider, 
is normally incidental to the employment. Cole 
Ws Be Beas Maer CO. no ss howis ec eoaecwceeewsss 

Where a lone watchman is assulted by one who has 
feloniously entered the premises and there is 
evidence negativing any personal aspect to the 
assault, the burden is shifted to the employer to 
establish the personal motive for the crime of he 
seeks to avoid liability on the ground the acci- 
dent did not arise out of the employment. Cole 
Us As AIOE A AMAL EOD) oc ois wa Shue ccakere caine resis 

The Walther v. American Paper Co. case construed 
and distinguished. Cole v. I. Lewis Cigar Co. .. 

Where the question presented is not one of contract- 
ual interpretation of the terms of the insurance 
policy but merely whether or not the policy was 
in force on the date of the accident, the Bureau 
has jurisdiction to make such finding. Davis v. 
Searing 

Where notice of cancellation of policy does not com- 
ply with R.S. 34:15-81, such notice is ineffective 
and the policy remains in full force and effect. 
Davis v. Searing 

Both the carrier and the employer can be named as 
respondents and the award can be against both. 
ROA it SSCONMNNE 5c co cw eine alone ee eiesiak come 

A certificate by an employee's superior directing 
the employer's physician to render “such treat- 
ment as may be necessary”, “subject to the 
Workmen’s Compensation Act”: is notice of an 
alleged accident but does not constitute an 
admission of an accident arising out of and in the 
course of the employment. Andriczak v. National 

Statements made by an employee to his treating 
physician, relating to symptoms and feelings are 
admissible, but statements made to the physician 
as to the cause of the injury or as to the place 
where it occurred are inadmissible and testi- 
mony thereof cannot be made the basis of an 
award. Andres v:-National .. 3.5 <:is0.00s0046s 

A finding that an injury “could have been” the 

result of an accident is insufficient for recovery; 

the test is probability. Russo v. Wright 
amendment changing the petition from a claim 
that the accident caused a cancer to a claim that 
it aggravated a preexisting cancer does not set 

up a new or different cause of action. Russo v. 

Wright eet 

Held, injury resulting from vaccination which em- 
ployer urged its employees to take and which 
service it provided during threatened smallpox 
epidemic, is compensable. Saintsing v. Steinbach 

Where an employer furnishes a service for the mu- 
tual benefit of himself and his employees, an 
injury resulting therefrom is compensable. 
Saintsing v. Steinbach 

The 1939 amendment to the Federal Employers’ Lia- 
bility Act enlarged the scope of coverage of the 
act but has no bearing on injuries occurring on 
navigable waters to employees covered by the 
Longshoremen’s and Harbor Workers’ Compen- 
sation Act. Gussie v. Penn. R. R. ............... 

The remedy provided by the Longshoremen’s and 
Harbor Workers’ Compensation Act for workers 
subject to the act who are injured on navigable 
waters is an exclusive remedy and applies to 
railroad employees as well as others. Gussie v. 
Penn. R. R. 

A second injury, though wholly independent and 
not an aggravation of a compensable injury, is 
itself compensable if it is directly connected by 
a chain of physical causation with the compen- 
sable injury. Kelly v. Federal 

The chain of causation between a compensable in- 
jury and a second injury may be broken by the 
negligence of the employee. Kelly v. Federal ... 

Held, on facts, injury sustained in fall caused by 
cast worn because of prior compensable injury, 
is compensable. Kelly v. Federal 

Petition filed within 2 years of date of last medical 
treatment furnished by employer is within time. 
PMRORET VY: BMOTICAN occ. os dc concer sbeweses 

The furnishing of medical treatment constitutes a 
payment of compensation within the intendment 
of R.S. 34:15-51. Dinoher v. American 

There is a presumption that any heart attack is the 
result of natural causes and in order to rebut 
that presumpticn there must be evidence of an 
unusual strain or exertion—an event or happen- 
ing beyond the mere employment itself—at the 
time of the attack before it may be considered 
a compensable accident. Grassgreen v. Ridgeley 

Statements that a heart attack produced by the ex- 
ertion required in one’s work, regardless of the 
degree of exertion, is compensable, disapproved. 
Grassgreen v. Ridgeley 4 
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Held, employee at time of heart seizure was per- 
forming his routine work as previously done, 
and there being no evidence of unusual strain 
or exertion, there was no compensable accident. 
Grassgreen v. Ridgeley ....................... 


Employee hired to clear fallen trees and debris 
caused by a hurricane is a “casual” employee 
within the statutory exclusion. Cierpik v. Man- 
BABIN, fois opis sinicmnisinolnxias craw Hales eaten ieee ios 


The fact that a dependent in a foreign country was 
not receiving any support from the decedent at 
the time of the accident or death, will not pre- 
clude such person from being a dependent under 
the Act where remittances to that dependent 
were prevented by the intervention of war. 
CALCU VORA VGOBRE yoo os. ae soi soins oar o ie 


A finding on an original petition or earlier petition 
for increased disability that petitioner’s condi- 
tion was caused by a compensable accident, is 
res adjudicata on a subsequent petition for in- 
creased disability. Fox v. Stuyvesant .......... 

On a petition for increased disability the only ques- 
tion for determination is whether the employee 
has suffered an increase of the disability. Fox 
V: MMP MORRIE 5.0 virco vweee ooo naoncedicneseenres 

Disobedience of orders merely instructing as to the 
way in which the work should be done will not 
defeat recovery but disobedience of orders limit- 
ed the sphere of the locus of the employment 
will defeat recovery for injuries. Bigos v. 
WEPIMIEL, ec ese idea ae eae ne 

Tests applied as to whether accident on highway 
arises “out of” the employment. Beh v. Breeze .. 

Assault made upon a traveling salesman by a hitch 
hiker who was picked up on the highway by 
the salesman while on his employer’s business, 
is not an accident arising “out of” the employ- 
RCE ENE: VE PESOCEZE 56. sical os sa dleiaiccs ome ea 


An accident occurring outside the state is within the 
scope of our Workmen’s Compensation Act 
where the contract of employment was made in 
this state even if the services are to be per- 
formed in another state and the contract pro- 
vides it is to be governed by the laws of that 
state. Gotkin v. Weinberg <. i... ....ss0ccedesec 

There is no authority to order a petition held in 
abeyance so as to avoid the statutory time 
limitation on the filing of petitions. Diehl v. 
DEAN AROUND ccs 5 sc Gane sea ccrw clays oe Dpoanent uae oe 


A Workmen’s compensation insurer is entitled to be 
subrogated to the rights of the employer against 
third parties to the extent of payments made 
under the policy to injured employees, under 
the doctrine of subrogation and under the terms 
of its policy, exclusively of any right given under 
the workmen’s compensation act. U. S. v. 
BRP RORUE ES 65) cf car crema nnah aa eas hota d a eer 

An employee rendered totally disabled as a result of 
a subsequent compensable permanent injury, 
who had previously been permanently partially 
disabled from some other cause, is entitled to 
benefits under the “one percent fund”. Balash 
2 i: area err ee ar ee ee, AMZ) 

Held, on the facts, petitioner’s total functional dis- 
ability was due to the previous causes and the 
subsequent accidental injury, and not to the pro- 
gress of arteriosclerosis. Balash v. Harper ...... 

The number and identity of dependents of a de- 
ceased employee is determined as of the date of 
the accident where death arose out of the ac- 
cident and as of the date of death where the 
death came from any cause other than the 
accident. Fitzsimmons v. Federal ............... 

Where a wife, because of circumstances, feels obliged 
to supplement the family income by her own 
efforts, she is not thereby foreclosed of her 
status as a total dependent within R.S. 34:15-13g. 
PUZSUNMONS -VoPCGETAL 5.06 6:55) 1.5's 400s oo siewiee oe 

The provision in R.S. 34:15-13g making a widow who 
is actually part of decedent's household at the 
time of his death a total dependent, is in addi- 
tion to the general provision that dependency is 
determined as of the time of the accident where 
such accident causes death. Fitzsimmons v. 
[DSer [Ee RRR Or te rs Oe eter pee eT OI oie EE 

When a contract of employment is made in this 

; state, it is immaterial where the accident occurs. 
GOMES VOM CEAL 564 ohio eres. 0% ks wreise cores ward 

An accident is a risk connected with the employment 
if but for the conditions surrounding the em- 
ployment the accident would not have happen- 
Ca NCOe VOREWISHOIGRE 65 ass oc dinscdwa tice caes 

An accident arises out of the employment if it flows 
as a rational consequence from a risk connected 
with the employment. Cole v. Lewis Cigar ..... 

As a general rule, attacks on night watchmen are 
accidents arising out of the employment. Cole v. 
Lewis Cigar 

Direct evidence of the cause of death is not essential; 
this may be proven by circumstantial evidence. 
OCR VS , BIORIFOSE. oS e iil as oS endgreecte cons 

In civil cases it is sufficient if the circumstantial evi- 
dence be such as to afford a fair and reasonable 
presumption of the facts inferred; that is, that 
the claimed conclusion be a probable or more 
probable hypothesis, with reference to the possi- 
bility of other hypotheses. Jochim v. Montrose .. 

Delivery to and acceptance of a check by the em- 
ployee, which check is subsequently honored, is 
“payment” within the Compensation Act. Hayes 
v. Federal 

In determining whether the review of an award of 
the compensation Bureau should have been by 
appeal or by certiorari, the dispositive question 
is whether the accident itself occurred within 
or without the state. Temple v. Storck ......... 

The Supreme Court will not weigh the evidence in a 
Compensation Case coming to it under the old 
Constitution. Temple v. Storck 

The direction of R.S. 34:15-66 that an appeal to the 
County Court from a judgment of the Work- 
men’s Compensation Bureau should be deter- 
mined within 90 days after the filing of the 
transcript, is directory and not mandatory. State 
v. Storck 

Rule that a cardiac failure is not compensable unless 
it was caused by an “unusual strain”or “an 
event beyond the mere employment itself” af- 
firmed but criticized. State v. Storck 

(Continued on next page) 
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Where an employee on his way to or from home is 
performing some errand incidental to his em- 
ployment at the direction of his employer he is 
in the course of his employment and an injury 
resulting from a risk incidental thereto arises 
out of the employment. Bradley v. Danzis ...... 

As a general rule an employee injured on the high- 
way on his way to or from work is not entitled 
to compensation. Bradley v. Danzis ............ 

A husband cannot recover workmen's compensation 
for injuries sustained while working in a bus- 
iness owned and operated by his wife. Bendler 
Me RIE Gras cece nor esennsecaetonaesite ees 

Employment not in connection with business of 
employer and not periodic, regular or recurring 
is not within coverage of the Act. Larson v. 
Hergert 

A claim petition duly filed may be amended after 
the time for filing a petition has expired, to in- 
clude an additional or other injury alleged to 
have resulted from the same accident. Grana- 
han v. Celanese 

A cause of action for workmen's compensation is 
predicated upon an accident and not upon the 
injuries incident thereto. Granahan v. Celanese 

There is no provision in the Workmen’s Compensa- 
tion practice for demands for bills of particulars. 
Granahan v. Celanese 

When a compensable accident produces a total per- 
manent disability, our law allows the same com- 
pensation therefor whether it was the accident 
alone that caused the disability or the accident 
in conjunction with a preexisting condition. 
Vandenberg v. De Kuyper & Son 

Total permanent disability allowed for accident 
which aggravated preexisting psychoneurosis 
into incurable insanity. Vandenberg v. De Kuy- 
per & Son 

While an employee may not under RS. 34:15-7 
receive both a disability pension and compensa- 
tion payments from the same employer, there 
is no restriction against his receiving a pension 
from one employer and compensation from 
another. Loges v. Newton 

ZONING 

A finding of unnecessary hardship to the owner 
is an indispensable condition to the exercise by a 
Board of Adjustment of its power to grant a 
variance. Protomastro v. Hoboken 

In a proper case such as here present, a municipality 
may restrict its territory to residential purpose 
with provision for such small businesses and 
light industries as are needed to serve its resi- 
dents, and may exclude all heavy industry. 
Duffron v. Cresskill 

Refusal of a variance sought by an owner of prop- 
erty to construct a driveway over his land in 
place of one theretofore used to gain access to a 
public street, and necessary to a continuance of 
his nonconforming use, held to be arbitrary. 
Home Fuel v. Glen Rock 

A nonconforming use may be continued 
be extended or enlarged without 
Home Fuel v. Glen Rock ............ 

To continue a use as a non-conforming use it must 
be the same as that made when the zoning 
ordinance was adopted. State v. Casper 

Claim that use was discontinued for four years be- 
cause of pending settlement of owner’s estate 
held insufficient to avoid finding that use was 
abandoned. State v. Casper ... 

A non-conforming use may only 
was lawful when initiated and 
continuously maintained. State v. Casper 

Discontinuance of a non-conforming use for four 
years without satisfactory excuse or explanation 
held to constitute an abandonment thereof. State 
v. Casper 

The obtaining of a license to operate a business at a 
certain location from one not charged with en- 
forcing the zoning ordinance, is no defense to a 
prosecution for violation of the ordinance. State 
v. Yaccarino 
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CONTROL 397, 425 


ROSTER OF APPROVED LAW LISTS ......cccccceess 9 
SHOP BOOK RULE IN NEW JERSEY, 
By Abraham L. Rosenberg «2... os. ccccecsscccdasat 25 
SIGNATURE ON CORPORATION INCOME TAX RE- 
TURNS, by Martin L. Fleischman, C.P.A., Atty. ... 435 
SUPREME COURT MEMORANDUM TO MUNICIPAL 
SCRE a eg ats eae ox. nivinieoe cual a coe eae Te 2 
SUPREME COURT STATEMENT ON JUDICIAL CON- 
PERENCE AND THE RULES ... 2.0 cccsecevcaccsss 365 
SURVEY OF ACCESSORY AFTER THE FACT EX- 
BMPsiOme, by Ei. No MOrse’ 0.6 cescecssccsenacvess 283 
TENANCY BY THE ENTIRETY AS A MEDIUM OF 
TAX PLANNING, by David Beck ................. 89 
UNAUTHORIZED PRACTICE OF THE LAW. The 
Problem in New Jersey. by Milton T. Lasher ...... 341 
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Editorials 


A CHALLENGING REPORT 


~~A_COMMENT ON THE NEW RULES AND JUDICIAL 


REVIEW OF ADMINISTRATIVE DETERMINA- 


I iccins'nas a3nd00neaeemeaea tae 124 
ADMINISTRATIVE RES JUDICATA ................. 408 
AFFIRMANCES ON OPINIONS BELOW AND DIS- 

SENTING OPINIONS .............0.ccccccsccesece 60 
AGENCY BY EMERGENCY ................0...0ceees 44 
AMERICAN BAR ASSOCIATION PUBLIC RELA- 

TR I oo oo vin cv cxaceicucsvnsansceuseuie 240 
APPELLATE PERFORMANCE ..............0.0e000008 336 
pe eee ee 140 
A REMEDY FOR AN EVIL ................00cceceees 344 
A SOCIAL SECURITY PLAN FOR THE PROFESSIONS 100 
A STATE ADMINISTRATIVE PROCEDURE ACT ... 68 
A SUGGESTION FOR IMPROVEMENT OF PRE- 

SENTENCING PROCEDURE ..................... 392 
A THOUGHT CONCERNING THE NEW RULES ..... 20 
BETTER BRIEFS FOR BETTER JUSTICE ............ 400 
BRIEF BE YOUR WORDS BUT NOT YOUR LABORS . 312 
COOPERATION BETWEEN THE BENCH AND THE 

BAR DURING A PERIOD OF TRANSITION ..... 360 
ENFORCEMENT OF LIABILITY IN DESERTION AND 

NON-SUPPORT CASES — A PRACTICAL AP- 

PON ya tic con cncserovesdeenat sane 184 
TOOQUPEBIT OO TROD oo aoa siciciecsicveescconsdaneeacees 288 
INTEGRITY IN ADMINISTRATIVE AGENCIES ...... 296 
INTERLOCUTORY APPEALS .............00ceeceeee. 200 
JUDICIAL REVIEW OF ADMINISTRATIVE ACTION . 272 
JURY TRIALS IN THE DISTRICT OF COLUMBIA .. 4 
LEGAL AID IN GREAT BRITAIN ..................-. 320 
LETTING THE DEAD DO THE THINKING ........... 280 
LIGHOP POM THE TORY oc. ceccccceciscccascecees 92 
“LOGOMANCIES AND PRECIOSITIES” .............. 232 
LOYALTY TO CLIENT AND TO COURT ............. 28 
MAIL ORDER DIVORCES .............0..00cceeeeeees 156 
MORE ON CONSTRUCTION OF STATUTES .......... 148 
PLEADING UNDER THE NEW RULES .............. 172 
PRE-TRIAL CONFERENCES ..............-..00ceeees 208 
QUASI-JUDICIAL ETHICS ............0..00ccceseeees 192 
QUEUES ON MOTION DAYS ............0...0.0e000: 328 
REASONABLENESS ON THE CALL OF THE 

CIN ef. a cs asidincnceknceccuncycacediuaee 368 
SOU, TRI sie ssc cnitixctnccnasteenssaa eee 36 
SHOULD APPOINTMENT BY COURT OF OFFICER 

TO TAKE ORAL DEPOSITION BE WAIVABLE 

Ee EINER 0. 52 
SUPREME COURT APPOINTMENTS ............... .. 264 
THE ART OF WRITING OPINIONS .................. 416 
THE FIRST TERM OF OUR NEW APPELLATE 

CE Si sceeess sean petienucedecs sae 256 
THE GENTLEMEN CRY “PEACE! PEACE!” BUT—.... 84 
THE JUDICIAL CONFERENCE .................. 384, 352 
THE NEW COMMERCIAL CODE ..................6-. 424 


THE REPORT OF THE ACKERSON COMMITTEE .... 436 


THE RIGHE TO BE HEARD q. .< cc 0cceccdcenudesensens 132 
THE RIGHT TO COUNSEL IN HOMICIDE CASES 
UNDER THE NEW RUEDRS ©... ..2 50 cccscsacvsceseus 12 
THE SEPTEMBER 1948. TERM. ....22.-00062cececeeneess 224 
THE SUPREME COURT VACANCY ................. 248 
TOWARD BETTER LAW ENFORCEMENT ........... 76 
WAIVER OF APPEAL ON PETITION FOR CERTI- 
PIC AOI 6c kiccuvsrauaccudagonasencinnestas eee 108 





HAVE YOUR ISSUES PERMANENTLY BOUND 


PRICE $3.00 








TEMPORARY BINDERS AVAILABLE 


PRICE $3.50 
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THE SERVICE WE RENDER... 






ha 
tri: 






IN BERGEN COUNTY, ESSEX COUNTY, HUDSON COUNTY, PASSAIC COUNTY, 
UNION COUNTY and TRENTON . 






ponnnnoenersvonnvorseavenenn 


FOR THE NOMINAL COST OF $9.00 PER MONTH 
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Our Representatives Cover Daily :— ; Services We Perform:— ii 

j nd 

Trenton j Service of Papers i 

, j We serve all papers on attorneys obtaining ; 

The Offices of the: 4 acknowledgment, and where necessary give nl 

" Re ory 1d 

Supreme Court ; you an affidavit of service. . 2 ~ 

Zz ) We deliver and pick up stipulations to be signed. = AS 

Superior Court : al . 36 al in 

/ ormation and Data 3 it 

Secretary of State $ anit gp chat 

: } We obtain information and data in any office 3} rk 

Motor Vehicle Department ; or bureau listed. El oe 

United States District Court j Filing and Delivery of Papers 2 Y 

Workmen’s Compensation Bureau ; We file and deliver your papers to any of the z 's: 

State Tax Department : Courts or offices enumerated and where i 

: ‘ : : / necessary advise you the filing fees. = 

Attorney General’s Office ; We obtain certified copies. eg ocou 

Bureau of Vital Statistics j We also conform copies. = : 

Department of Banking and Insurance ; Abstracting Dockets z 0} 

All other State Offices j We abstract dockets and proceedings of any of = $3 

; the offices and courts enumerated. = 41n 

4 . = ne 

j Marking District Court and Small Claims Cases =) 4 

4 : We mark your cases as per your request in all =P chou 

In Essex, Hudson, Union, 4 parts of the district and small claims courts = ust 

Bergen & Passaic Counties / and give you a report as to disposition. BH as 

= County Clerk’s Oftice ¢ Searching and Abstracting = nf 
= Reviater / We search and abstract trade names, corpora- B 8) 
= egister j tions, chattel mortgages, conditional bills of = W 
= Surrogate : sale, wills, final accountings, etc. Fs st 

= a Pcae, / (we do no realty searches) = at 
= County Clerk’s Vault ; POG OTS TOE E fe 
= Sherif;’s Oftice : Tax Appeals = 20W' 
= ~ ’ , / We serve and file your tax appeals. = Ze 
= Surrogate’s Vault ; = ny 
= Referees in Bankruptcy ; Forms ant: Bates — 
= : ars ie / We procure for you any Rules or Forms avail- =z ial 
Chancery Division Chambers j able for distribution by any of the courts = ff issue 
Compensation Courts j or offices. Ego di 

All County Courts and Offices j Messenger Service .:. 
; Our messenger calls at your office daily for = yi 
: instructions or papers. = tle 
/ = ns 

° ° : Reports Zz oY 

District Courts ¢ A typewritten report is given you on any = 5 
eis oar i ga a ‘ information you request or any matter given = dic 
All Parts of the District Courts and ; mag veegret RA ee'y z 
Small Claims Courts in the Counties : —_— = n: 
. / Investigations = ge 
mentioned. ; We obtain police and hospital reports. z od 
= air 
EB lit 
= ne 
= im. 
= § cour 
Y WYERS SERV 4 

= dg 
= ses 
= Set 
24 EDISON PLACE, NEWARK 2, N. J. Efthe 

= se 
MArket 3-6190-1 4 oe 
= = lene 
= =f Bige 
= =§ Bo 
5 Epend 
= = § issue 
= eae = : . na : = § verd 
= SINCE 1925... We have rendered competent, reliable and _ etticient service =f oom 
= = Bh evide 
= =e la 
= = AS 
= = § have 
= = have 
= Eso cl 
= = or 
= = § part 
= = § there 
= = § taki 
= = while 
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